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Court of Appeals of the District of Colombia 
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— 

No. 3094. | 

Mary Foote Henderson, Appellant, 

vs. 

Fred V. Murphy et al., &e. 

| 

a Supreme Court of the District of Columbia. 

I 

At Law. No. 57644. 

Fred V. Murphy and Walter B. Olmsted, Co-partners under the 
Firm Name of Murphy and Olmsted, Plaintiffs, 

vs. 

Mary Foote Henderson, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed January 19, 1915. 

In the Supreme Court of the District of Columbia. 

Law. No. 57644. j 

| 

Fred V. Murphy and Walter B. Olmsted, Co-partners under the 

Firm Name of Murphy and Olmsted, 

v. 

Mary Foote Henderson. 

The plaintiffs, Fred V. Murphy and Walter B. Olnisted, co-part¬ 
ners, under the firm name of Murphy and Olmsted, sue the defend* 
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ant. Mary Foote Henderson, for money payable by the defendant to 
the plaintiffs for goods bargained and sold by the plaintiffs to the de¬ 
fendant; and for goods sold and delivered by the plaintiffs to the de¬ 
fendant; and for work done and materials provided by the plaintiffs 
for the defendant at his request; and for money lent by the plaintiffs 
to the defendant; and for money paid by the plaintiffs for the de¬ 
fendant at her request; and for money received by the defendant for 
the use of the plaintiffs; and for the interest on moneys due and 
owing from the defendant to the plaintiffs; and for the forbearance 
of interest by the plaintiffs at the defendant’s request, of moneys due 
and owing from her to the plaintiffs; and for money found to be due 
from the defendant to the plaintiffs on accounts stated between the 
plaintiffs and the defendant. 

Wherefore the plaintiffs claim two thousand three hundred, ninety- 
seven dollars and seventy-five cents ($2,397.75), with interest 
2 from March 1. 1912, according to the Particulars of Demand 
hereto annexed and made part hereof besides costs of suit. 

FRANK J. IIOGAN, 
Attorney for Plaintiffs. 


Particulars of Demand. 

******* 


To preparing drawings for proposed Lincoln Memorial 
on Meridian Hill Park. District of Columbia. 


Pavment of Januarv 15. 1912. $50.00 

“ April 29,1912. 52.25 


$2,500.00 


102.25 


Balance 


2,397.75 


With interest thereon from March 1, 1912, until paid. 


Pleas. 

Filed February 15, 1915. 

******* 

1. The defendant Mary Foote Henderson, by Arthur Peter and 
Julian W. Whiting, her attorneys, for plea to the declaration hereto¬ 
fore filed in the above-entitled cause, says that she did not undertake 
or promise in manner and fonn as the plaintiff’s have therein com¬ 
plained against her. 

2. And for a further plea the defendant says that the supposed 
cause of action in said declaration alleged did not accrue within three 
years next before the commencement of this suit. 

ARTHUR PETER 
JULIAN W. WHITING, 

A ttorneys for Defendant, 
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* 


Joinder of Issue . 

Filed February 18, 1915. 

★ * * * * 


* 


The plaintiffs Fred V. Murphy and Walter B. Olmstejd co-partners 
under the firm name of Murphy and Olmsted, join issue on both and 
each of the pleas filed herein bv the defendant Mary Foote Render- 

X 4 / 

son. 

FRANK J. HOGAN, 
Attorney for Plaintiffs. 

February 17, 1915. 

7 i 


Memoranda. 


October 19. 1910.—Verdict for plaintiffs for $2,397.7$. 

October 30, 1916.—Time within which to submit motion for new 
trial extended to, and including, November 24, 1916. 


Supreme Court of the District of Columbia. 

Friday, December 1st, 1916. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

* * * * * * * 

Upon consideration of the motion for a new trial filed herein, it is 
ordered that said motion be, and the same is hereby overruled; and 
judgment on verdict is ordered. Wherefore, it is considered that 
the plaintiffs herein recover of the defendant the sum of Two 
4 Thousand Three Hundred Ninety Seven and 75/100 Dollars 
($2,397.75) being the money heretofore found payable by 
defendant to plaintiffs by reason of the premises, together with inter¬ 
est from this date and costs of suit to be taxed by the clerk and have 
execution thereof. 

From the foregoing the defendant by her attorney of record, in 
open court, notes an appeal to the Court of Appeals; wliereupon, the 
penalty of a bond to operate as a Supersedeas is hereby fixed in the 
sum of Two Thousand Dollars. 

Memoranda. 

December 19, 1916.—Supersedeas bond approved and filed. 

December 28, 1916.—Time to submit Bill of Exceptions extended 
to, and including, January 31. 1917 and to file Transcript of Record 
to, and including, February 28, 1917. 

January 31,1917.—Time to submit Bill of Exceptions extended to, 
and including, February 10, 1917 and to file Transcript of Record to, 
and including, March i, 1917. 
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February 9, 1917.—Time to submit Bill of Exceptions extended 
to, and including, February 16, 1917 and to file Transcript 
5 of Record to, and including, March 8, 1917. 

February 16, 1917.—Time to submit Bill of Exceptions ex¬ 
tended to, and including, March 2, 1917 and to file Transcript of 
Record to, and including, March 30, 1917. 

March 2, 1917.—Time to submit Bill of Exceptions extended to, 
and including, March 30, 1917 and to file Transcript of Record to, 
and including, April 27, 1917. 

March 30, 1917.—Time to submit Bill of Exceptions extended to, 
and including, April 10, 1917 and to file Transcript of Record to, and 
including, May 10, 1917. 

April 10, 1917.—Time to submit Bill of Exceptions extended to, 
and including, April 24,1917 and to file Transcript of Record to, and 
including, May 21, 1917. 


Supreme Court of the District of Columbia. 

Tuesday, April 24th, 1917. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

******* 

Come now the parties hereto by their respective attorneys 
6 of record and thereupon the bill of exceptions taken at the 
trial of this cause is submitted to the court and defendant by 
her attorneys prays that the same be signed and made of record nunc 
pro tunc, which is hereby accordingly done. 


Assignments of Error. 

Filed May 5, 1917. 

******* 

Now comes the defendant in the above entitled cause by her attor¬ 
ney and files the following assignments of error: 

1. The Court erred in instructing the jury. 

2. The Court erred in refusing to instruct the jury to find a verdict 
for the defendant. 

3. The Court erred in instructing the jury on the statute of limita¬ 
tions. 

4. The Court erred in refusing to instruct the jury that there was 
not sufficient evidence to take the case out of the statute of limita¬ 
tions. 

5. The Court erred in refusing to instruct the jury that the statute 
of limitations under the proof was a question of law for the Court. 

6. The Court erred in excluding the answer and sustaining the ob¬ 
jection to the following question: Could they (plans) have been de¬ 
livered to her (defendant) after the publication of this (news article). 

7. The Court erred in admitting the answer and overruling the 
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objection to the following question: I wish youj would state 
7 when that (drawing) was made; whether before or after the 
two large renderings. 

8. The Court erred in admitting testimony offered tp establish a 

. claim for the cost of framing. 

9. The Court erred in permitting one of the plaintiffs to testify 
, that certain payments were on account. 

10. The Court erred in refusing to let the defendant testify to the 
contents of a conversation between defendant and one of the plaintiffs 
upon the receipt by defendant of the bill of plaintiffs. 

11. The Court erred in granting plaintiffs’ first prayer. 

- 12. The Court erred in granting plaintiffs’ second prayer. 

A. WM. SUElizER, 
Attorney for Defendant. 


* 


Service of a copy of the above is hereby acknowledge^ this — day 
of Mav, A. D. 1917. 

FRANK J. HOGAN, 
Attorney for. Plaintiffs. 


Designation of Record. 
Filed May 5, 1917. 


The Clerk, in preparing the Transcript of Record in the above 
entitled cause, will please embody therein the following: 

8 1. Declaration. 

2. Pleas. 

3. Joinder of Issue. 

4. Memorandum: Verdict of j ury for plaintiffs. 

5. Memorandum: Time to submit Motion for New Trial extended. 

6. Memoranda: Motion for New Trial overruled. Judgment on 
verdict for plaintiffs. Appeal noted. Bond fixed. 

7. Memorandum: Supersedeas Bond approved and filed. 

8. Memoranda: Extensions of time for submitting Bill of Excep¬ 
tions and filing Transcript. 

9. Memorandum: Bill of Exceptions submitted and signed. 

10. Assignments of Error. 


11. This Designation. 


A. WM. SUEtZER, 
Attorney for Defendant. 


Service of a copy of the above is hereby acknowledged this — day 
of May, A. D. 1917. 

FRANK J. HOGAN, 
Attorney for Plaintiffs. 
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9 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John I\. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 8, 
both inclusive, to ho a true and correct transcript of the record, accord¬ 
ing to directions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 57044 at Law, wherein Fred V. Mur¬ 
phy et al. arc Plaintiffs and Mary Foote Henderson is Defendant, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, 1 hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
18th dav of Mav A. D. 1917. 

*/ v 7 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


10 In the Supreme Court of the District of Columbia. 

At Law. No. 57644. 

Frederick V. Murptiy and Walter R. Olmsted, Co-partners under 
the Firm Name of Murphy & Olmsted, Plaintiffs, 

vs. 

Mary Foote Henderson, Defendant. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on for trial 
on the 18th day of October, 1916, before Mr. Justice Siddons and a 
jury empaneled and sworn to try the issues between the parties. 
And thereupon the plaintiffs, in order to maintain the issues on their 
part joined, produced as a witness on their behalf 

Morris Frederick Moore, who, being first duly sworn, testified 
that he is employed by the United States Government as architectural 
draftsman; that he is a certified architect and that he has been an 
architect for six years and an architectural draftsman for eight years; 
in 1911 he was employed in the same office in this City where the 
plaintiff Murphy had his office; that defendant came into the office 
and inquired for Mr. Murphy about the beginning of October, 1911; 
she made herself known to witness, and requested him to inform Mr. 
Murphy that she would like to have him make for her some draw¬ 
ings and sketches for the proposed Lincoln memorial, which she 
wished to place in Meridian Hill, and that she had with her quite a 
number of papers in reference to this memorial; she spoke about the 
reputation which Air. Murphy had gained in Paris and in Washing- 
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ton, stated she had heard of him in both places, and that she wished 
him to go ahead with this work; she spoke at the saifie time about 
other architects that she had employed, and who had not done satis¬ 
factory work tor her at the time; witness informed defendant 

11 he would turn the matter over to Mr. Murphvj and that the 
latter would see Mrs. Henderson, and that he did report the 

matter to plaintiff Murphy; that defendant left for delivery to plain¬ 
tiff Murphy a number of papers which referred to the Lincoln Memo¬ 
rial and Mrs. Henderson’s work in relation thereto. Subsequently 
defendant visited the office, saw Mr. Murphy, and told him she 
wished him to go ahead and make the drawings and sketches for this 
Lincoln Memorial, so that it could be presented to Congress; shortly 
thereafter the office was moved to its present location on; H Street, and 
Mr. Olmsted became associated with Mr. Murphy in the firm of Mur¬ 
phy and Olmsted; defendant would come to the offices several times a 
week and stay for quite a few hours when she did come; the work 
which was done under Mrs. Henderson’s direction there was plottingout 
the memorial, which she directed to be placed on Meridian Hillf she 
wanted the whode property laid out, so that it would have a com¬ 
manding prominence, she wanted the memorial placed [there and the 
statue so placed that it would be seen by pleople in the Lincoln high¬ 
way; the plan was very large and required a great deal of attention 
and minute detail; and it was very difficult on account of the char¬ 
acter of the location. There were at least fifty sketches and draw¬ 
ings made, plaintiffs were sketching on this work all the time. As 
the sketches were made, defendant came there and looked down over 
and criticized them, until finally the drawings were prepared in their 
final state and she expressed her supreme satisfaction with them; this 
work was carried on over a period of about three months; and was com¬ 
pleted in I’ ebruary, 1912; that he believed it was February because 
they had to prepare these sketches for Congress; that two large “ren¬ 
derings” were made by plaintiffs, which required the highest degree 
of skill, one of which was exhibited at a dinner given by Mrs. Hen¬ 
derson , the renderings were made by Mr. Murphy in conjunction 
with Mr. Olmsted; they were produced in court and offered and re¬ 
ceived in evidence as plaintiffs’ exhibits, and shown to Court 

12 and jury; witness described in detail how the work called “ren¬ 
dering ’ was done; that is a special work, not such as any ordi¬ 
nary architect can do, it is the very highest class of rendering work, 
and there are only a few people who can do it; defendant was present 
while this work was being done; one of the renderings [was delivered 
to the defendant at her residence; witness identified, and there were 
offered in evidence, some 17 drawings and sketchings connected with 
the work in question; he testified that the making of these drawings 
and sketches was absolutely necessary in getting up a plan of this 
kind; quite a good deni of night work and Sunday work was done 
and witness heard Mrs. Henderson direct plaintiffs to hurry the work 
as she wished to have the matter presented to Congress before the Lin¬ 
coln Memorial debate, and she wanted the work done as soon as pos¬ 
sible^ so that she could present the drawings to Congress before final 
decision was made; she quite often said she desired thd job hurried; 
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witness's oflice was in the same office with plaintiffs, Murphy and Olm¬ 
sted, during all the time this work was going on, he returning to Gov¬ 
ernment service in March, 1912; witness never heard Mrs. Henderson 
say that plaintiffs were not to he paid for this work; that $3,000 to 
$5,000 would he a reasonable compensation therefor; witness has no 
connection with plaintiffs and no interest in this ease. 

On cross-examination, the witness stated that Mrs. Henderson and 
Mr. Murphy entered into a contract in September or Octol>er, 1911; 
defendant engaged Murphy’s services; almost immediately after they 
entered into the contract, Murphy started making his sketches; plain¬ 
tiffs did other work during the months they were engaged on these 
drawings for defendant: that no working drawings, nor specifications, 
nor details, hut only “finished drawings” were made, after 

13 many preliminary drawings, sketches, and perspectives; that 
about two dozen perspectives were made; plaintiff Olmsted 

made all the perspectives entirely, Murphy did some of the render¬ 
ings, and Olmsted did some of the renderings, they both worked on 
those drawings; plaintiffs did not have so much other work during 
the months they were working on this, but there was other work being 
done in the office, and this did not take the exclusive time of plain¬ 
tiffs. they had to put other work back in order to do this; that these 
completed drawings were delivered to Mrs. Henderson; that he was 
not sure when they were delivered. 

Witness thereupon was asked to read from a page of the Wash¬ 
ington Post, dated January 21, 1912, the following: 

“In a paper which she (Mrs. Henderson) has forwarded to Con¬ 
gress, along with a plan for the memorial which was designed by 
Frederick V. Murphy, many arguments for the site are presented.” 

Witness was thereupon a<ked and answered as follows: 

Question. “Do you recollect when these plans were delivered to 
Mrs. Henderson?” Answer. “I do not.” 

Question “Were they delivered to her before or after the publica¬ 
tion of this?” Answer. “I do not remember.” 

Question. “Could they have been delivered to her after the publica¬ 
tion of this?” 

To which last question, the plaintiffs, by their counsel, objected and 
the Court sustained the objection, to which action of the Court, the 
plaintiff by her counsel, duly noted an exception. 

Witness stated further that the illustration accompanying the news 
article al>ove referred to was a duplicate of the large “rendering”, 
which said “rendering” was the last thing made by plaintiffs for Mrs. 
Henderson. Asked thereupon whether he recollected when the “ren¬ 
dering” was delivered to Mrs. Henderson, witness answered in the 
negative. To refresh his recollection he was again asked to 

14 read from the page of the Washington Post, supra, and his at¬ 
tention particularly directed to the words: “Has forwarded.” 

Witness thereupon stated that the news article did not refresh his 
recollection: that he would not say that the “rendering” was not de¬ 
livered to Mrs. Henderson before January 19, 1912, nor that it was 
not delivered before January 18, 1912. 
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Frederick V. Murphy, one of the plaintiffs, being first duly 
sworn, testified that he is and has for 19 years been an architect ; that 
his partner, Olmsted, is also by profession an architect; that the firm 
of Murphy and Olmsted has been in existence since 1911; the partner¬ 
ship having been formed in October, 1911; witness stated at length 
his qualifications as an architect and the architectural organization 
I of which he is a member: he detailed his architectural studv in this 
country and abroad; he first met Mrs. Henderson when she called at 
his office in October, 1911; she told him that she was anxious to have 
, the ruling that the Park Commission had made in regard to the 
placing of the Lincoln Memorial changed, that she wished the Memo- 
|r nal placed on Meridian Hill, and that she had been to see an archi- 
teet in this City, showed the witness certain sketches! and papers 
that she had, said she had not been able to secure a satisfactory scheme 
for the Memorial “and requested me to undertake to drjaw up some¬ 
thing that would be 1 letter, stating that she felt from what she heard 
about the work I had done that I would be able to do it, and that she 
wanted me to take up the work of making the drawing^.” Witness 
stated that the kinds of drawings were not mentioned at that time 
but the idea was that he was to go ahead and make drawings for a 
memorial to be placed on Meridian Hill; from defendant’s conversa- ' 
tion, witness gained that the whole thing would have to be decided in 
the Spring, or, at least, at that session of Congress; unless 
lo something happened, it would be decided at that time, and 
that whatever was done would have to be done before that 
time; Congress would be in session until sometime in the!Sprint, and 
the matter would ha\ e to be laid before them betore the session ended * 
defendant told witness that whatever drawings were to bie made were 
to be presented within that time; witness told defendant that he was 
willing to undertake the employment, did not use those exact words 
but agreed, by beginning work, that he was willing to undertake the 
work; originally, Mrs. Henderson mentioned the possibilities of a cer¬ 
tain kind of memorial, other plans were subsequently discussed and 
things developed as the drawings were made, from time to time new 
things entered into the discussion; witness did undertake the work- 
subsequently, the participation in the work by his firm, the firm of 
Murphy and Olmsted taking over the work, was taken tip with Mrs. 
Henderson; witness told her that he had entered into a partnership 
agreement with Mr. Olmsted and that whatever would be done would 
l>e done in the name of Murphy and Olmsted and from that time on 
the plaintiffs collaborated on the work; Mrs. Henderson had per 
sonal knowledge as to who did the work, for the reason that plaintiffs 
were both working on the work at times, and frequentlv when Mrs 
Henderson came into the office one or the other or both of plaintiffs 
were working on the drawings; defendant visited the office while the 
work was in progress, plaintiffs were doing this work ovef- a period of 
four or five months altogether; they began the work in (October, the 
sketches consumed probably two months, the perspectives were laid 
out and that took five or six weeks, it took about two or three weeks 
for the renderings, and after the renderings were made, the elevation 
wus made, and the vhole thing took, witness would s&v, ifour or five 
2—3094a “ I 
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months; the India ink drawing was made as late as February, 1012; 
the work extended into February, 1912. Witness identified, and there 
was offered in evidence, a number of additional drawings and 
10 sketches, which he testified were made by himself and his 
partner, Olmsted, at the direction of Mrs. Ilenderson and were 
submitted to her from time to time during the progress of the work; 
witness testified that the making of all of the many drawings, 
sketches, and perspectives, was necessary in the development of work 
of this scale; witness testified in detail as to what part of the work was 
done bv him and what was done by his partner, and as to the extent 
of the work and the character of the labor involved: that, at Mrs. Hen¬ 
derson’s direction, certain photographs of some of the drawings were 
made and retouched by plaintiffs; that a pamphlet containing repro¬ 
ductions of the two large “renderings,” in combination with a text 
written by Mrs. Henderson was gotten out by her direction; that the 
pamphlet was printed by the National Press and paid for by Mrs. 
Henderson; that he had gone to the Herald office with Mrs. Hender¬ 
son when she submitted an article which appeared in said paper on 
January 21, 1912; that there were no studies made on the site; that 
the work was peculiarlv difficult because of the silo and “gotten up” 
particularly for that site; that the site was selected by Mrs. Hender¬ 
son; that the pamphlet was delivered to Mrs. Henderson by the 
printer on about February 2, 1912; that plaintiffs paid the printer 
with a check drawn to witness’s order by Mrs. Henderson in the 
amount of the bill which was dated February 2. 1912. and rendered 
to witness, amount being $234.00. Thereupon the following ensued: 

“Mr. Peter: May it plea«e your Honor, so far as any of these pay¬ 
ments are concerned in their effect upon the statute of limitations, I 
object to the admissibility. I can see where they are admissible gen¬ 
erally in the case, but there has not l>een sufficient evidence intro¬ 
duced to make them admissible as directed to that special plea. 

“Mr. Hogan: T just submit them generally, and as to the legal 
effect of them I will concede that Mr. Peter reserves the right to say 
that they do not effect that subject. 

17 “Mr. Peter: I will say that now. 

“Mr. Hogan: I anticipate we will have no trouble with 

that.” 

Witness testified further that Mrs. Henderson had told him that 
she had for years endeavored to make Sixteenth Street an attractive 
section of the city; that the home of Mrs. Henderson was there and 
she owned other property there; that she had spoken of putting a 
statue of Senator Henderson, who was still living at the time, in the 
memorial, that the pamphlet was delivered after the publication of the 
news article of January 21, 1912; that there was work done by 
plaintiffs in connection with this job after that publication. The fol¬ 
lowing then ensued: 

“Q. I wish you would state when that (the India ink drawing) 
was made; whether before or after the two large ‘Renderings’. 

“Mr. Peter: That is objected to as leading. 

“The Court :The objection is overruled. 

"Mr. Peter: And an exception is noted * * *. 
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large render- 


. “ Tlie Witness: This drawing was made after the two 
mgs were made.” 

^ itness thereupon testified that the said drawing was made after 
the publication in the Herald of January 21, 1912; that plaintiffs 
had the large “renderings” framed, and that the frames were paid for 
by plaintiffs, amount so paid being $52.25. 

Objection was thereupon made to any attempt to recover for the 
frames on the ground that the Bill of Particulars limited the action 
^ preparing drawings.” Objection overrules and an exception duly 


Thereupon witness testified further that Mrs. Henderson had paid 
plaintiffs for the cost of framing in February, 1912. The following 
thereupon ensued : 

18 . “Mr. Peter: Do I understand, Mr. Hogan, that my objec¬ 

tion with respect to the relevancy of this payment on the stat¬ 
ute of limitations is reserved? 

“Mr. Hogan: Certainly.” 

Witness testified that defendant was present at plaintiffs 7 office a 
number of times ^hcn both plaintiffs were working on! these dr<rw- 
ings; that the completed drawings delivered defendant have the 
names “F. V. Murphy and W. B. Olmsted architects”; that the 
framed “renderings” were delivered to Mrs. Henderson in February, 
1912. remained in her possession several weeks and were returned by 
her, it being customary for clients to return drawings to the offices. 

Asked whether while this work was in progress anything was stated 
about compensation, and if so, please relate the substance! of what was 
stated, the witness testified that “Mrs. Henderson gave me to under¬ 
stand at the beginning that I would be compensated for the work; 
Mrs. Henderson told me that Mr. Peltz had been paid something like 
$2,500 for what he had done in connection with the plans for the 
White House to be placed on Meridian Hill, and she made some re¬ 
marks that she expected to pay for the work, and at ope time she 
offered a check as part payment, as I understood, for the work;” on 
motion of defendants counsel, that portion of the foregoing to the 
effect that witness understood that the check was a part pavment 
was stricken out; the witness testified further that she! visited the 
office one day and remarked that we must have been put out con¬ 
siderably in the preparation of these drawings; she could see that we 
were giving our whole attention to it, and she said she would be glad 
to give us a check, and she took a check book and wrote out a check 
and put it on the table; I remarked that it would be very acceptable- 
we did not see the amount of the check until after Mrs. Henderson 
left the office, when we found it was for $50; plaintiffs worked 
19 on these drawings throughout the day and very often into the 
night, often quite late at night, and also on Sundays; defend¬ 
ant mentioned several times the necessity of having the Work pushed 
forward with as little delay as possible, having the work expedited, she 
told us to put all of our time on it and do all we could, and do ’it as 
quickly as possible; during the progress of the work, defendant visited 
the plaintiffs’ office several times a week, and sometimes two or three 
times a day; on one or two occasions she spent two or three hours, at 
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other times just a few moments; she brought visitors to inspect the 
work; the renderings were exhibited at the Capitol by Mrs. Render- 
son and were exhibited at her house; that after January 21, 191 , 
the “renderings” were intensified and certain drawings photographed 
and retouched by plaintiffs; that plaintiffs were never told that they 
were not to be paid; that on August 14,1914, a letter, enclosing a bill 
for $2 500 was sent Mrs. Henderson; that Mrs. Henderson paid tor 
the frames on April 29, 1912. The following thereupon ensued: 

! ‘Q Other than the two credits which you have put in your bill ot 
particulars, one for $50 and one for $52.25, have you received from 
Mrs Henderson on account of this work any other payments. 

“Mr. Peter: I object to that. This witness is not entitled to in¬ 
terpret the character of the payments. May it please your Honor, 
the objection is this: That involves a legal question, whether it is on 

account or not. „ . , „ , , . 

“The Court: I think what Mr. Hogan is trying to find out is 

whether he has received any other payments whatever, than those 

credited on this bill. , , , . _. . , , „ .. 

“Mr. Hogan: That is what I asked lam. I insist that my question 

is proper. , _ . 

“The Court: The question is not whether they were paid on ac- 

count, in the sense that they had been paid by way — recog- 
20 nition of the bill. It is only a method of directing the witness 
attention to a particular transaction. He can answer whether 
anv other pavments were made. I think that is a proper question. 

“Mr. Peter: Does your Honor overrule the objection? 

“The Court: Yes. . 9 

“Mr. Peter: And your Honor will give us an exception: 

“The Court: Yes. }} 

“ A No; there were no other payments made. 

The price charged defendant, $2,500, is fair and reasonable com¬ 
pensation for the work done on this order in this case. 

On cross-examination witness stated that he started in practice as 
an architect in the fall of 1909; that “in the beginning of this matter ’ 
he went to Mrs: Henderson's home in response to a telephone invita¬ 
tion : that he could not say that that was the first time he had seen 
Mrs. Henderson: that the Meridian TIill site could be seen from the 
windows of the Henderson house, but he denied that he had, on the 
occasion of this visit, suggested to Mrs. Henderson that the site oppo¬ 
site was a good place for a memorial and that she had thereupon told 
him that, If he wanted to go into the competition, she would “back 
him”; that, after the drawings had reached a certain stage, Mrs. Hen¬ 
derson had said she would, use all the inlluence she had to get the 
work for witness; that she had not made this promise conditional 
upon his producing plans that were satisfactory to her; that the 
memorial offered a fine opportunity only in the sense that it was an 
exercise of artistic endeavor”; that he would not say at all that a fee 
of from $100,000 to $120,000, which he estimated as the amount 
of the architect’s fee in the case of a $2,000,000 memorial, would 
have made his fortune; that he would not say at all that it would have 
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made his fame to have built the memorial to Lincoln in the 

21 National Capital; one memorial like that, he (Joes not think, 
would make a man famous, a number of architects build 

memorials, it does not necessarily follow that the architect of this 
memorial would become famous, the architects of the Congressional 
Library have not become famous. Witness admitted that he had 
gotten a great deal of publicity out of the work; photographs of his 
work had been carried in the papers; prominent people had been 
brought to his office; a pamphlet reciting that he hadl prepared the 
drawings appearing therein sent to Congress. He stated further that 
while on the work plaintiffs gave practically all of their time to the 
work; that the work done by plaintiffs constituted about one-tenth of 
the work of an architect on a building in the ordinary state of affairs: 
that, although the design was simple, the drawings were exceedingly 
difficult and that the “rendering” required the highest [degree of tech¬ 
nical skill; that the “India ink drawing” was made in February or 
March, 1912; that witness was not positive but that he thought it was 
in the latter half of January, 1912, that he went to the National Press 
with Mrs. Henderson to leave material for the pamphlet; that he 
hardly thought it was in the latter part of December, 1911, but that 
he was not positive; that his recollection is that it was in January; 
that thereafter he had finished up, darkened and brought out some of 
the details in the large “rendering” known as Exhibit 2, and also 
worked on some of the sketches; that the other work had to be finished 
first because it had to be reproduced in the pamphlet for Congress; 
that Mrs. Henderson had not said “absolutely in so many words” that 
she was hiring witness to make the drawings so that she'could exhibit 
them to Congress. Witness admitted that the substance of what she 
said was correctly stated by the witness Moore, as follow^: “She wished 
Mr. Murphy to go ahead and make the drawings and sketches for 
this Lincoln Memorial, so that it could be presented to Congress.” 
Witness stated further that the work on the drawings had not been 
completed at the time the pamphlet was presented to Congress, 

22 but that it was in a condition enabling the making of the 
pamphlet from it; that, for the purpose of the reproductions in 

the pamphlet either the two large “renderings” or photographs 
thereof were taken to the National Press; that the bill for $2,500 in¬ 
cluded $52.25 for framing; that the bill for the framing could not 
be found; that no effort had been made to find Leet’s bill, who had 
made photographs of the “renderings” before they were reproduced in 
the pamphlet; that it was in April or May, 1912, that witness first con¬ 
cluded that $2,500 was a reasonable charge; that the first bill sent 
Mrs. Henderson was sent on August 14, 1914; that that was the first 
time Mrs. Henderson was acquainted with the amoupt of her bill; 
that witness had gone in person to see Mrs. Henderson when she paid 
him the $52.25 for the frames on April 29, 1912; that he had been 
stunned on finding the check for only $50.00 but tliat he had not 
mentioned the fact to Mrs. Henderson when he saw her only a few 
days afterward. Witness was thereupon shown his bojok of accounts 
and his attention called to an entry therein as follows: January 1, 
1912, Drawings, Lincoln Memorial, $2,500,—and asked whether the 
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entry <li<l not refresh his recollection as to the time when it was de¬ 
cided to charge Mrs. Henderson $2,500. 

Witness answered in the negative. lie stated further that the 
amount was not determined until after the entrv was made; that the 
entry was probably made on January 1, 1912. 

On re-direct examination, the witness stated that he had not made 
the entry and that he did not know on what date it had been made. 

On re-cross examination, witness stated that he had a very remote 
hope of being made architect of the memorial; that he knew his 
chances were too small to be considered. 

23 Den wood 8. White, who, being first duly sworn, testified 
that he was connected with the National Press in 1912; that 

the pamphlets were delivered February 2, 1912; that one of the large 
“renderings'* and a photograph of the other were sent by him to 
Philadelphia to have copper engravings made therefrom for the 
pamphlet: that they were returned to Mr. Murphy during the latter 
part of January; that they were not framed at the time. 

On cross-examination witness stated that the two large “renderings” 
were delivered to him about January 18th or 20th, 1912. 

Walter B. Olmsted, one of the plaintiffs, who, being first duly 
sworn, testified that 1 lie work on this particular job continued until 
the latter part of January, 1912, or the first part of February, 1912; 
that the sum $2,500 included everything done in connection with the 
work: that the entrv in the account book: January 1, Drawings, Lin- 
coin Memorial.—without the price, was made probably on January 1, 
1912; that the price was aded probably in April, 1912; that the two 
payments (i. e. the $“>0.00 check and the $”>2.25 for frames) were 
made on January 13, 1912, and April 30, 1912, and credited in the 
account book. 

On cross-examination witness stated that he often entered simply 
the name of a job in bis account book because “we do not know what 
the cost will be"; that the logical thing to do and his general practice 
is to enter the job when he gets the contract; that lie could not say 
that Mrs. Henderson made lier contract in October, 1911; that the 
entry of January 1, 1912, without the price, was made because “we 
wanted a record that that was a job we were doing in the office”; that 
the entries of the payments of January 13, and April 29, 1912, were 
probably made on those respective dates; that the price of $2,500 was 
added to the entry of January 1, 1912, in April, 1912; that, on Janu¬ 
ary 20. 1912. he had retouched one or two of the photographs about to 
be published in the Herald. 

24 Thereupon two architects, professional friends of plaintiff, 
qualified ais experts, testified that $4,000 to $5,000 would be a 

fair compensation for the work exhibited as having been done by 
plaintiffs for defendant. 

Thereupon, and at the close of the plaintiffs’ case, the defendant, 
by her counsel, moved the Court lo instruct the jury to return a ver- 
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diet for the defendant upon the ground that the plaintiffs had not 
“fulfilled the burden of proof that is upon them in order to take this 
case out of the statute of limitations.” The said motion was there¬ 
upon argued to the Court and at the end of said argument overruled, 
to which action of the Court an exception was duly taken. 

Thereupon the defendant, in order to maintain the issues on its be¬ 
half joined, produced as a witness in her behalf: 


Mary Foote Henderson, who, being first duly sworn, testified that 
the first time she had ever heard of Mr. Murphy was in connection 
with some plans for a cathedral which was to go upon a piece of prop¬ 
erty belonging to her and which plans she was informed had been 
drawn by him; that she got Mr. Murphy to come around and talk 
over those plans; that she had not at the time the slightest idea of 
connecting him with the Lincoln Memorial; that at the time she 
knew nothing whatever about him; that when this talk was over, Mr. 
Murphy remarked what a beautiful site Meridian Hill was, the site 
being visible from the Henderson residence, and that Mr. Murphy 
and witness talked about it; that Mr. Murphy said the Lincoln Memo¬ 
rial could go on it; that witness was interested in that iinemorial; that 
she told Mr. Murphy that she had once aided another architect in 
making plans for that site and gotten up a pamphlet on his behalf; 
that Mr. Murphy thereupon asked witness to help him as she had that 
architect; that witness knew nothing of Mr. Murphy’s abilities but 
was nevertheless impressed with the idea that he was a voung and 
struggling architect; that it pleases her to help anybody of that sort 
and that she has often done so: that witness told Mr. Murphy 
25 she could not think of helping him for any design she did 
not approve, witness being herself an artist, butj told him that 
if he made a satisfactory plan she would gladly do whatever she could 
for him: that it was expressly understood that witness was not to pav 
Mr. Murphy anything for his professional services: that! witness would 
do nothing except get upa pamphlet if she approved his plan ;thatwit- 
ncss told him that, if he succeeded, he would get a large amount of 
money to which she would make no claim whatever, hot even in re¬ 
spect to the expenses she would incur if she decided to issue the 
pamphlet: that witness made this arrangement not knowing whether 
Mr. Murphy would succeed or not; that Mr. Murphy said he under¬ 
stood perfectly and would he glad to do it: that witness would want 
only two sketches for the pamphlet; that she made no!other bargain 
and had no other understanding with him: that she had paid the 
.$52.25 because Mr. Murphy had come to her and asked it as an accom¬ 
modation : that Mr. Murphy at one time came to her and told her that 
Mr. Olmsted was a man of family and that business was very bad, 
and witness gave him .$50.00: that witness never made any remark 
about putting a statue of Mr. Henderson in the memorial and never 
intended to do so; that witness did not visit the office mcjre than fifteen 
or twenty times and then only to take people there or| make sugges¬ 
tions about the plans; that she worked very hard to get the pamphlet 
readv. The following then ensued: 

“Q. When you got that bill from Messrs. Murphy & Olmsted sent 
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with the letter dated August 14, 1914, what if any reply did you 
make? A. You mean about this hill, for $2,500? 

“Q. Yes. A. Oh, 1 called him over the phone and told him I was 

verv much astonished- 

‘Air. Ilogan: If she said something aside from refusing to pay, it 
would not he admissible. 

26 “The Witness: I did not refuse- 

“’Mr. Ilogan: Just a minute. I am addressing his Honor, 
if you don’t mind. Any declaration she might have made is of 
purelv a self serving character. 

“The Court: I do not think what she did after she received the bill 
is proper, except she did not pay it. That would be proper. 

“Mr. Peter: Then, as 1 understand, your Honor sustains his ob¬ 
jection to that conversation. 

“The Court: Except she may show her refusal to pay. 

“Mr. Peter: What I wanted was, she was proceeding to give the de¬ 
tails of that conversation. 

“Mr. Hogan: What are you wanting to show? 

“The Court: Just what is the object of the question? 

“Mr. Peter: The object is to show what happened between these 
parties. 

“Mr. Hogan: For what purpose do you offer to show it? 

“Mr. Peter: I have told his Honor I have offered it to show that 
transpired 1 etween them. Tt is not proper for me to recite in advance 
what the witness will testify to. 

“Mr. Hogan: I will waive the objection. 

“By Mr. Peter: 

“Q. Co ahead, Mrs. Henderson. A. What is the question? 

“Q. The question is what vou said to them when you received this 
bill. 

“Mr. Hogan: Objected to. 

“Q. What you said to them when you received this bill. 

“Mr. Hogan: Objected to. 

“Mr. Peter: I thought you did not hear the words ‘to them’. 

“Mr. Ilogan: I did. 

27 “'The Court: What is the objection; that it is a self-serv¬ 
ing declaration? 

“Mr. Ilogan: Anything she said would be immaterial and irrele¬ 
vant. If she paid it”,‘Yes.’ If she refused to pay it,‘Yes.’ That is 
all. We would not be here if she had paid it. Anything she said 
with respect to that would be immaterial and irrelevant. If he wants 
to offer anything they said against their interest then it is proper. Mr. 
Peter should state what his offer is. * * * 

“Mr. Peter: The purpose is to show the conversation which oc¬ 
curred between them over this bill; what she said to him about it 
and what he said to her about it. with a view of showing how indig¬ 
nant she was and how she repudiated it, and all such questions that 
might occur. 

“The Court: If that is the object, the objection must be sustained. 

“Mr. Peter: Will your Honor give me an exception? 
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‘‘The Court: Yes. The Court has limited its ruling. 

‘‘Mr. Peter: But I understand your Honor sustains the objection 
to the question. 

“The Court: \es, I sustain the objection on your statement of the 
purpose of the question.” 

On cross-examination witness admitted writing and signing a news 
article in the Washington Post of February 16, 1011, headed: 
“Urges Meridian Hill Site for Lincoln Memorial”; alsd an article in 
the Evening Star of June 10, 1911: “Urges Meridian Hill Site for 
Lincoln Memorial.” 

Thereupon the defense rested. 

And thereupon Frederick V. Murphy, one of the plaintiffs, testi¬ 
fied in rebuttal that he had not gone to Mrs. Henderson dnd asked her 
for any money on account of the necessitous condition of Mr. Olm¬ 
sted. 

2S And this being all the evidence, the defendant^ by her coun¬ 

sel. moved the Court to instruct the jury to return a verdict for 
the defendant upon the ground that the plaintiffs had ndt fulfilled the 
burden of proof upon them in order to take the case out of the statute 
of limitations, which motion the court overruled. To which action 
of the court the defendant duly noted an exception. 

No claim was made by plaintiffs at any stage of the case that de¬ 
fendant had by act, omission, or word, subsequent to February, 1912, 
done anything from which an admission of the obligation claimed on 
in this suit could be inferred, and no argument that an^ such admis¬ 
sion had been made was presented to court or jury. 

And thereupon the plaintiffs tendered, to the Court their two 
prayers, numbered 1 and 2, as follows: 

1 . 

“You are instructed that in order to entitle plaintiffs to recover 
against the defendant in this case, it is not necessary that plaintiffs 
should prove an express promise to pay for services rendered, nor is 
it necessary that there should have lieen an agreemeht fixing the 
amount to be paid; if you believe from the evidence that plaintiffs 
rendered valuable services to the defendant at her Request, that 
neither of plaintiffs agreed to render the said services without com¬ 
pensation from defendant, and that under all the circumstances of the 
case the services were such as to lead to a reasonable belief on the 
part of plaintiffs that the defendant would pay the plaintiffs therefor, 
then you are instructed, as matter of law, that plaintiffs are entitled to 
recover what you may l>elieve from the evidence in the case the serv¬ 
ices renderedwere worth;provided you shall find that the services were 
completed by plaintiffs within three vears prior to the institution of 
this suit.” 

^ Thereupon the defendant made objection to the said prayer 
29 No. 1, on the ground that there was no evidence in the case 
sufficient to show that plaintiffs’ services were completed 
3—3094a 
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within three years prior to the institution of the suit, and on the fur¬ 
ther ground that tliT period of limitations, under the proof, is a ques¬ 
tion of law for the Court, which objection the Court overruled and 
granted said prayer. To which action of the Court, the defendant 
duly noted an exception. 

Praver No. 2. 

“You arc instructed that if you find for the plaintiffs, you may, in 
your discretion, allow interest on the amount of money vou award 

%J ' ** •' m 

plaintiffs from such dates as, in your judgment, they are justly enti¬ 
tled to receive interest.” 

Thereupon the defendant made the same objection to the granting 
of said prayer No. 2, as she had made to Prayer No. 1, as above set 
forth, which objection the Court overruled, and to which action of the 
Court defendant duly noted an exception. 

Defendant submitted no special requests for instructions to the 
jury, but hv her counsel orally asked the Court to tell the jury in the 
general charge that the statute of limitations is an honorable defense. 

Thereupon the Court instructed the jury as follows: 

“This, gentlemen of the jury, is an action known as an action in 
assumpsit, which means that in a given case the plaintiff, suing, has 
either rendered some service to another or has supplied him with some 
material at the defendant’s request and defendant has accepted the 
services, in which case the law implies an obligation on the part of the 
defendant to pay the plaintiff whatever those services were reasonably 
worth, or whatever the goods furnished (if goods were furnished), 
were reasonably worth, as shown by the testimony. That is for the 
jury to say. That is the character of this action which is brought 
here hv Messrs. Murphy and Olmsted as co-partners under 
30 the firm name of Murphy & Olmsted against Mrs. Henderson. 

“The issues, as we call them, presented for your considera¬ 
tion are really very simply ones. They are two: 

“’The first ouestion raised here is whether or not, as the plaintiffs 
claim, Mrs. Henderson employed them upon an oral agreement to 
prepare certain drawings and plans for tliis proiected or suggested 
or proposed Lincoln Memorial which it is said Mrs. Henderson was 
actively engaged in promoting, the object bcinsr to secure its location 
on the now public park in Meridian Hill. The plaintiffs say that 
she did so employ them under this oral arrangement, and that in pur¬ 
suance of that employment they did the work that she. they claim, 
employed them to do for her, and having done it finally submitted 
a bill, ultimately delivering to her the result of all their work. 

“Mrs. Henderson says the opposite on that point. She has told you 
how she came in relation with them and how it happened that they 
undertook the preparation of these drawings. There is a direct con¬ 
flict in the testimony adduced on behalf of the plaintiffs and that ad¬ 
duced on behalf of the defendant. It is for you to determine which 
is right. 

The defendant interposes a defense here which, if well founded, 
she has a perfect right to make or interpose. If you find from the 
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evidence that these plaintiffs were so employed by the defendant, and 
did do this work for her, and she refused payment o* failed to pay 
them what they considered the reasonable compensation which they 
claimed they were entitled to receive, and they waited for a period of 
three years or more from the time the services were completed before 
this suit was instituted, on January 19, 1915, it would be your duty 
to return a verdict for the defendant, because the law says that when 
that happens under such an arrangement or contract as'it is claimed 
bv the plaintiffs was made by them with the defendant, and the plain¬ 
tiffs sleep on their rights, so to speak, to use a rather familiar expres¬ 
sion. they are out of court. 

31 “If, upon the evidence, the jury should determine the fact 
to be that their services were rendered more than three vears 

before they brought their suit for a reasonable compensation that"they 
claim under the circumstances, as-I have related, that ends the mat¬ 
ter and your verdict should be for the defendant; but if, considering 
the testimony bearing upon that subject, you should conclude that 
the work that these gentlemen did was noteompleted until less than 
three years before January 19, 1915. then so far as this defense of the 
statute of limitations is concerned, it would disappear from the case, 
and you would then, if you should find that this agreement had been 
made between the plaintiffs and the defendant, and they had ren¬ 
dered the services, consider the question of what should be"their com¬ 
pensation. | 

“Now under the testimony in this case the plaintiffs themselves 
have testified to what would be a reasonable compensation for the 
services rendered. They adduce here testimony of architects who, 
giving an opinion of the value of their services, have stated what the 
services would be worth according to their opinion. 

“On that issue of the value of the sendees you have beard the wit¬ 
nesses, but you gentlemen are the judges of what compensation should 
be awarded, if you should find, first, that they are entitled to a ver¬ 
dict, You are the judges of the compensation’ that willfbe reasonable 
under all the circumstances of the case. Of course you {are limited in 
assessing compensation to an amount not in excess of what is claimed 
here. In the declaration, as we call it, the plaintiffs claim $2,397.75 
as a reasonable compensation for the services that they claim they per¬ 
formed under the alleged or claimed agreement with Mijs. Henderson. 
They also claim interest on that amount. In their declaration they 
claim it from March 1, 1912, but counsel for the plaintiffs very 
frankly tells you that on that question of interest, if you should con¬ 
clude that there should be awarded interest at all upon the 

32 amount, it ought not to be for a period earlier than August 14, 
1914. the date on which the plaintiffs for the first time, as I 

understood him, submitted to Mrs. Henderson a bill claiming the 
principal amount that I have just called to your attention. But if 
they should be entitled to any compensation you. after all, are to de¬ 
termine, weighing the evidence as you have heard it, what their com¬ 
pensation should be. 

“I think it would be proper to say that the defense of the statute of 
limitations is one that is accorded by the law of the land, by the law 
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that is in force in the District of Columbia, and it is based upon a 
theory that it is a dangerous thing for society generally for litigating 
parties to refrain from asserting their rights when they claim to have 
a cause of action against some other person. These statutes are some¬ 
times called statutes of repose, statutes designed to end litigation or, at 
least, to make it incumbent upon anybody asserting a claim against 
another, if he is contemplating bringing a suit, to do so within the 
time limited bv those statutes. The disappearance of witnesses and 
inability to prove facts after a great lapse of time, are some of the con¬ 
siderations which led to the passage of those statutes. The defense is 
one that anv citizen may rightfully interpose under the law in any 
ease wherein thd facts, in his judgment, would justify him in inter¬ 
posing the defense. 

“The plaintiffs have asked that I grant the following instructions, 
which have been granted by the Court. The first is: 

“ -You are instructed that in order to entitle plaintiffs to recover 
against the defendant in this case, it is not necessary that plaintiffs 
should prove an express promise to pay for services rendered, nor is it 
necessary that there should have been an agreement fixing the 
amount to he paid; if you believe from the evidence that plain- 
33 tiffs rendered valuable services to the defendant at her re¬ 
quest, that neither of plaintiffs agreed to render the said seiw- 
ices without compensation from defendant, and that under all the cir¬ 
cumstances of the case the services were such as to lead to a reason¬ 
able belief on the part of the plaintiffs that the defendant would pay 
the plaintiffs therefor, then you are instructed, as matter of law, that 
plaintiffs are entitled to recover what you may believe from the evi¬ 
dence in the case the services rendered were worth; provided you shall 
find that the services were completed by plaintiffs within three years 
prior to the institution of this suit.’ 

“The second praver for instruction asked is: 

“ ‘You are instructed that if you find for the plaintiffs, you may, in 
vour discretion, allow interest on the amount of money you award 
plaintiffs from such date as, in your judgment, they are justly enti¬ 
tled to receive interest.’ 

“You will remember, in that connection, that counsel for plaintiffs 
has announced that in no event do they claim interest on the prin¬ 
cipal sum for a period prior to August 14, 1914, and if you should 
award anv recoverv, whether you should grant them interest on that 
amount for that period or from some subsequent date is a matter for 
your sound discretion, considering all the testimony that you have 
listened to in this case. 

“Now a final word: In the case that is presented to us here by the 
pleadings, as we call them, the declaration and the plea, the burden of 
proof, of establishing by a fair preponderance of the evidence in the 
case rests upon the plaintiffs. The case that they claim to exist or 
the cause of action for which they have brought this suit must be 
made out bv the plaintiffs by a fair preponderance of the evidence. 
If they do not do that, if they do not satisfy you by a preponderance 
of the"evidence, the burden of proof, as we say, which is upon them, 
has not been met.” 
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34 Thereupon, and in the presence of the jury, defendant, by 
her counsel, renewed her exceptions to the two orayers, and ob¬ 
jected further to the charge of the Court on this ground, among 
others, that the Court had failed to instruct the jury that the period 
of limitations under the proof was a question of law for the Court. 

Thereupon the jury retired and returned a verdict for the plain¬ 
tiffs in the sum of “$2,397.75 without interest.” 

| 

Be it remembered that each of the separate and several exceptions 
taken by counsel for the defendant to the rulings of the Court were 
separately and severally noted before the jury retired to consider of 
their verdict, and each of them was before such retirement separately 
and severally noted by the Honorable Justice presiding at the trial, 
and in order that the foregoing matters and things which would not 
otherwise appear of record may be made so to appear and that it may 
be made known the foregoing constitutes the substance of the evi¬ 
dence given in the course of the trial of this cause, counsel for the 
defendant prays the Court to sign this Bill of Exceptions which has 
been settled by agreement of counsel for both parties, find the same is 
accordingly so signed and sealed by the Court and made a part of the 
record in this cause, this 24th day of April, A. D. 1917. 

F. L. SIDDQNS, Justice. 

[Endorsed:] At Law. No. 57644. Frederick V. Murphy and 
Walter B. Olmsted, Co-partners under the firm name of Murphy & 
Olmsted, Plaintiffs, vs. Mary Foote Henderson, Defendant. Bill of 
Exceptions. (Copy.) Law Offices of Frank J. Hogan, Evans Build¬ 
ing, Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3094. Mary Foote Henderson, appellant, vs. Fred V. Murphy et al.. 
&c. Court of Appeals, District of Columbia. Filed May 21, 19i7! 
Henry W. Hodges, clerk. 
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Statement 

1 

By the act of Congress of February 9, 1911 (36 Stat. 
S98), the Lincoln Memorial Commission was appointed, 
consisting of President Taft, three Senators and three 
Representatives. They were directed to procure and deter¬ 
mine upon a location and design for a memdrial to Abra¬ 
ham Lincoln, but both the location and design were to 
be approved by Congress. 

March 4, 1911, this Commission, by resolution, required 
the Commission of Fine Arts to make suggestions as to the 
plans, locations and designs for a memorial in the City 
of Washington, with special reference to certain sites men¬ 
tioned in the resolution, and also any other location which 
the Fine Arts Commission might deem advisable. (Report 
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of Lincoln Memorial Commission, Senate Document 965. 

62d Congress, 3d Session, page 8.) 

July 17, 1911, in obedience to this resolution, the Fine 
Arts Commission made its report. While it recommended 
the Potomac Park site for the memorial, it discussed a 
number of other sites, including Meridian Hill on Six¬ 
teenth Street at Florida Avenue ( lb . Appendix A 19-25). 

Thereupon the Lincoln Memorial Commission employed 
Mr. Henry Bacon, an architect of New \ork. to prepare 
designs for the memorial on the Potomac Park site, and 
Mr. John Russell Pope, architect of New York, to prepare 
plans for a memorial in Soldiers’ Home Park and on 
Meridian Hill, “these two sites seeming the most promis¬ 
ing next to that in Potomac Park.” ( lb . 9.) 

In December, 1911, the two architects presented for 
the consideration of the Memorial Commission complete « 

designs for the three sites. ( lb . 25-34.) 

While matters were in this condition, and before any 
conclusion had been reached by the Memorial Commission, 
appellant and appellees first met. Appellee Murphy, an 
architect, first began practicing as such in 1909, though 
he is an architect of some 19 years’ standing (Rec. 9-12). 

He and appellee Olmsted entered into a professional part¬ 
nership in October, 1911. (Rec. 9.) 

Mrs. Mary Foote Henderson, appellant, is the widow 
of the late John B. Henderson, formerly a member of the 
Senate of the United States. She has long resided in the 
city of Washington: she is herself an artist (Rec. 15), and ^ 

has taken great interest in the development of the city. 

Appellant and appellee Murphy first met in the fall of 
1911. They became interested in the preparation of a 
design for the Lincoln Memorial to occupy Meridian Hill. 

Murphy prepared the design. Mrs. Henderson prepared 
and printed, at her own expense, a pamphlet describing the 
design and containing photographic illustrations of it. This 
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pamphlet she sent to members of Congress and did all in 
her power to procure the adoption by Congress of this 
design as a part of the memorial. 

The attempt failed. In its report, heretofore mentioned, 
dated December 4, 1912, the Memorial Commission recom¬ 
mended the adoption of the design prepared by Mr. Bacon 
for the Potomac Park site (p. 10). This recommendation 
was approved by Joint Resolution of Congress pf February 
1, 1913. (37 Stat. 1022.) 

Sometime early in 1912, the parties to this litigation 
apparently had ceased their efforts to secure the adoption 
of Mr. Murphy’s plan. At this time Mrs. Henderson had 
paid the cost of framing the design, $52.25, and had given 
the sum of $50 to appellees. She had also paid the cost 
of the pamphlet in question, some $234. On! August 14, 
1914, without ever having hinted to Mrs. Heiiiderson that 


they expected her to pay them anything for the! preparation 
of their plan, appellees sent her a bill for $i,500, less a 


credit of $102.25, being the gift of $50 and, the cost of 
framing. No credit was given for the cost pf the pam¬ 
phlet. Immediately on receiving this bill, Mrs. Henderson 
called appellee Murphy on the telephone. She offered to 
testify that she was indignant and repudiated liability for 
the bill. But she was only permitted to testify that she 
had not paid the bill—a fact which, as opposing counsel 
said at the time, was apparent from the existence of the 
suit. (R. 16.) | 

Thereafter, and on January 19, 1915, appellees brought 
suit for “preparing drawings for Lincoln Memorial on 
Meridian Hill Park, District of Columbia^” claiming 
$2,397.75. Appellant pleaded the general issue and limita¬ 
tions. The trial resulted in a verdict for appellees in the 
full sum claimed and judgment was entered thereon. 
(R. 3.) 
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The claims of the parties were conflicting. Mrs. Hen¬ 
derson asserted that she had merely agreed to co-operate 
with appellees, and endeavor to secure the adoption of Mr. 
Murphy's plan for the memorial. If she approved his plan, 
and preferred it to others, she was willing to publish a 
pamphlet at her own cost, but under no circumstances was 
she to pay anything to appellees. The affair was cirried 
cut, apparently, on this understanding. Appellees made 
no demand whatever upon her for money while the plans 
were being prepared, nor until years after the matter was 
over and forgotten. 

On the other hand, appellees, while not claiming that 
Mrs. Henderson expressly promised payment, asserted that 
she had employed Mr. Murphy to make this design for her 
own special account, that lie and his partner had done it 
and were entitled to compensation. 

The Court below erred in refusing to permit appellant 
to testify to her conversation with appellee Murphy upon 
receipt of the bill, and also in not charging the jury that 
upon the admitted testimony the claim was barred by limi¬ 
tations. A somewhat more detailed statement of the facts 
is necessary to an understanding of these errors. 

Mrs. Henderson was the only witness on her.side. She 
testified that she had seen plans of a cathedral prepared 
by Mr. Murphy to be built on land belonging to her; that 
she sot him to come to her home and talk them over; that 
after the conversation, Mr. Murphy looked out and saw Me¬ 
ridian Hill and remarked that it was a good site for the 
Lincoln Memorial; that appellant was interested in the 
memorial and told Murphy she had once aided another 
architect in making plans for that site and had gotten up 
a pamphlet on his behalf. Thereupon Mr. Murphy re¬ 
quested her to render him similar aid. While Mrs. Hen¬ 
derson knew nothing of Mr. Murphy, she was impressed 
with the fact that he was a young and struggling architect 
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and she liked to help people along. She thereupon agreed 
that if he prepared a design which met her approval, she 
would, at her own expense, prepare a pamphlet, for which 
she would desire only two sketches; that it wks expressly 
understood that she was not to pay Mr. Murphy anything 
nor to share in his financial reward if he should succeed. 
(R. 15.) | 

In other words, as appellant understood theiir agreement, 
Mr. Murphy was to enter the contest for the prize, and 
she was to aid him by sending copies of his design, and a 
descriptive pamphlet, to all members of Congress. If Mr. 
Murphy succeeded, he would be rewarded by having his 
name forever connected with the memorial, a^ well as by 
the commissions from the execution of the work which was 
to cost about $2,000,000 (R. 12). If he failed, he would 
receive return in the shape of wider acquaintance and pub¬ 
licity, as against which he would lose only his time and 
labor. 

Mrs. Henderson fully carried out this agreement'. She 
aided in the preparation of plans, visiting Mr. Murphy’s 
office from time to time. (R. 15.) She took prominent 
people to his office (R. 13); caused photographs and de¬ 
scriptions of diis designs to be published in | the papers, 
which, if defendant had been required to pay for, would 
have cost him thousands of dollars (R. 13), and finally 
prepared and sent to the members of Congress! a pamphlet 
describing the design and containing reproductions thereof. 
This pamphlet cost $234. (R. 10.) She also|paid $52.25 
for framing a sketch of the design—this at hijs request as 
an accommodation to Mr. Murphy. On another occasion, 
when Mr. Murphy told her that his partner Qlmsted was 
a man of family and that business was very bad, she gave 
Mr. Murphy $50. (R. 15.) 

The entire matter, so far as the records | show, was 
concluded early in 1912. It is a remarkable fact* that during 
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all the time the work was going on appellees said nothing 
whatever about compensation. It is still more remark¬ 
able that they waited nearly three years after the matter 
was at an end before presenting a bill. It is almost incon¬ 
ceivable that, after the Memorial Commission had em¬ 
ployed Mr. John Russell Pope to prepare a design for Me¬ 
ridian Hill, Mrs. Henderson should undertake to pay this 
comparatively unknown architect out of her own pocket 
for another design. 

Appellee Murphy and a friendly architect named Moore 
were the principal witnesses for the appellees. 

On cross examination, Murphy admitted that in the be¬ 
ginning of the matter he went to Mrs. Henderson’s house 
in response to an invitation. (R. 12.) He denied the 
conversation as testified to by Mrs. Henderson on that 
occasion. He admitted that he had gained some return in 
the shape of a great deal of publicity out of the work, and 
visits from many prominent people to his office; photo¬ 
graphs of his work had been carried in the papers, and a 
pamphlet reciting that he had prepared the drawings ap¬ 
pearing therein had been sent to Congress. (R. 13.) On 
direct examination, he testified, contrary to Mrs. Hender¬ 
son’s statement, that he first met Mrs. Henderson when 
she called at his office in October, 1911, and told him that 
she was anxious to have the ruling that the Park Com¬ 
mission had made, in regard to the placing of the Lincoln 
Memorial, changed. She wished it placed on Meridian 
Hill. That she had seen one architect whose sketches were 
not satisfactory; and that she requested Murphy to draw up 
something better. Witness gained the impression that the 
matter would have to go before Congress and be decided 
at its next session. Witness “agreed, by beginning work, 
that he was willing to undertake the work.” Witness then 
described at great length the making of sketches, perspec¬ 
tives, renderings and elevations, and said that the whole 
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thing took four or five months, beginning sometime in Oc¬ 
tober. (R. 9.) ! 

Witness was weak on several important points—the em¬ 
ployment by Mrs. Henderson and the making by her of 
any promise to pay: the performance of any work for Mrs. 
Henderson within the period of limitations, and the making 
of demands by him for compensation. 

Murphy was unable to say that Mrs. Henderson had in 
terms employed him. She had not said ‘‘absolutely in so 
many words” that she was hiring him. (R. 13.) He used 
i a number of expressions, but they finally came down to the 

statement that he had agreed, by beginning wo^k, that he 
was willing to undertake the work (R. 9), and jshe wished 
him to go ahead and make the drawings and sketches for 
this Lincoln Memorial so that it could be presented to Con- 

^ gress. (R. 13.) ! 

As to limitations, the suit was filed January 19, 1915. 
On January 21, 1912, The Washington Post published an 
article in which it was stated that Mrs. Henderson had 
forwarded a paper to Congress along with a plan for the 
memorial which was designed by Mr. Murphy, and pre¬ 
sented many arguments for the site. This article was illus- 

^ trated. (R. 8.) | 

Murphy testified that certain photographs of some of 
the drawings were made by him at Mrs. Henderson’s re- 
„ quest; that a pamphlet, containing reproductions of two 

large renderings in connection with a text written by Mrs. 
Henderson, was gotten out by her direction, and jwas printed 
' by the National Press and paid for by Mrs. Henderson; 

and that he had gone with her to the Herald loffice when 
she submitted an article which appeared in thjrt paper on 
January 21, 1912. (R. 10.) Quite evidently this article 

in both papers was the same and was in substance the pam- 
> phlet of Mrs. Henderson’s, which had been prepared by that 

time. It is the thing Mrs. Henderson was interested in. 


I 




That had evidently been sent to Congress before January 
21, 1912. Mrs. Henderson was then through with what 
she had undertaken. It is true that appellees testified to 
making some drawings or renderings, as they call them, 
after the publication of this article, but there is nothing to 
show ? that Mrs. Henderson desired such further drawings. 
These renderings, however, were sent to Mrs. Hender¬ 
son in February, 1912, and remained in her possession for 
several weeks, when she returned them. (R. 11.) Murphy’s 
testimony is that the pamphlet was delivered February 2, 
1912, and that Mrs. Henderson gave him a check which 
he turned over to the printer in February. (R. 10, 14.) 
The pamphlet, so far as the appellees’ testimony goes, had 
nothing whatever to do wdth their alleged contract for work. 
Mrs. Henderson had promised to publish this pamphlet 
at her own expense. They did not even include the cost 
of the pamphlet in the bill which they sent her years later. 

Xor can the other payments toll the period of limitations. 
The check for $50 w r as given January 13, 1912. (R. 14.) 
This was more than three years before the filing of the suit. 

Appellees’ testimony as to the payment for framing is 
conflicting. Murphy said Mrs. Henderson paid the cost 
of framing in February, 1912 (R. 11), while Olmsted 
gives the date of April 30, 1912. (R. 12.) This payment 

was not on account of services rendered, but was the mere 
cost of framing. It can have no effect upon the statute 
of limitations, nor be construed as a recognition of liability. 

There was some confusion as to the time when the archi¬ 
tects made up their minds as to the amount which they 
should claim from Mrs. Henderson. Their books show an 
entry under date of January 1, 1912, “Drawings Lincoln 
Memorial $2,500.” Murphy said it w r as in April or May 
that he first concluded that $2,500 was a reasonable charge. 
(R. 13.) Olmstead said that the entry without the cost 
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was made on January 1st and that the price was added 
probably in April. (R. 14.) 

As to promises by Mrs. Henderson to pay appellees, the 
testimony was equally unsatisfactory. Murphy said: 

“Mrs. Henderson gave me to understahd at the be¬ 
ginning that I would be compensated fir the work. 
She told me Mr. Pelz had been paid sojmething like 
$2,500 for what he had done in connection with the 
plans for the White House to be placed jon Meridian 
Hill, and she made some remarks that shi expected to 
pay for the work, and at one time she offered a check 
as part payment, as I understood, for the work.” 

That he understood the payment was on account was 
stricken out. (R. 11.) This referred to the $50 check 
which Mrs. Henderson said was a gift. Murphy then stated 
that: | 

Mrs. Henderson visited the office one day and remarked 
that they must have been put out considerably! in the prep¬ 
aration of these drawings; that she could see they were 
giving their whole attention to it and that she would be 
glad to give them a check. (R. 11.) This is hardly the 
language of a person paying an obligation. Murphy mod¬ 
estly replied a check would be acceptable. She took a check 
book, wrote out a check and put it face down on the table. 
Again, this is hardly the conduct of a debtor. After she 
left, they looked at the check and found it >vas for $50. 
(R. 11.) Murphy was stunned by the size of the check, 
and had not sufficiently recovered to mention the fact 
to Mrs. Henderson when he next saw her a few days later. 
(R. 13.) | 

The next check was early in February for $234 in pay¬ 
ment of the pamphlet, and the other check was in February 
or April for $52.25 for the frames. (R. 14.) 

Surely this is a remarkable situation. According to their 
own story, these architects have been working day and 
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night, and sometimes Sundays, for a period of three or 
four months upon this job; after three months’ work they 
are given a check in this delicate way; they are stunned 
at its insignificance but are too modest, or too proud, to 
mention the matter, though their work is practically com¬ 
pleted. Within the next month they receive another check 
but for actual expenses only. They deliberate over the 
matter for two months more and then solemnly enter a 
charge in their books against this client for $2,500. At 
the same time they present her a bill of $52.25, but again 
only for expenses. While they can bring themselves to 
collect expenses, they are still too modest or too proud to 
call their large charge to the client’s attention, but suffer 
in silence for more than two years before they can make 
up their minds to speak. 

Appellee Murphy was supported in his testimony by the 
witness Moore 1 . The latter occupied a very anomalous posi¬ 
tion. He is an architect and draftsman, and was employed 
in the same office where Murphy had his office. (R. 6.) 
Their relation was no closer. And yet from the beginning, 
though not in any way officially connected with or inter¬ 
ested in the work, witness knew all that was going on. 
even the fact that Mrs. Henderson exhibited one of these 
sketches at a dinner. (R. 7.) Among other things, this 
important witness testified that he “never heard Mrs. Hen¬ 
derson say that plaintiffs were not to be paid for this work. 

(R. 8.) 

Why such testimony should have been received from 
Moore is not apparent. However, appellees relied upon it, 
and Murphy himself testified that “plaintiffs were never told 

that they were not to be paid.” (R. 12.) 

Immediately following this testimony, Murphy contin¬ 
ued : “that on August 14, 1914, a letter enclosing a bill for 
$2,500 was sent to Mrs. Henderson.” (R. 12.) From 
the juxtaposition of these two statements, it is apparent 
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that only one inference could be drawn—that Mrs. Hen¬ 
derson was silent after receiving this bill for $2,p00. 

So on cross examination witness said: “The first bill sent 
Mrs. Henderson was on August 14, 1914; that was the 
first time Mrs. Henderson was acquainted with the amount 
of her bill.” (R. 13, 19.) ; 

Accordingly when Airs. Henderson was on thp stand she 
was asked what reply she made when she received this bill, 
and she said: “Oh, I called him over the ’phope and told 
« him I was very much astonished”— Here shej was inter¬ 

rupted by counsel and on the latter’s objection she was 
permitted to testify only that she had not paiid the bill. 
And, as counsel remarked, this fact was perfectly apparent 
from the fact that the parties were in court. (R.! 16.) 

The refusal to permit this testimony could !not fail to 
cause the jury to believe that she had been silent and thereby 
acquiesced in the bill. 

ASSIGNMENT OF ERRORS. ! 

The Court below erred: 

i 

1. In refusing to permit the appellant to testify to the 

^ conversation which she had with appellee Alurphy in reply 

to the letter of August 14, 1914, enclosing a bill for $2,500 
(R. 15, 16), and in confining her testimony to the mere 
, fact that' she had not paid the bill. 

2. In declining to instruct the jury to return a verdict 
for the appellant upon the ground that appellees had not 

r fulfilled the burden of proof upon them in order to take 

the case out of the statute of limitations. (R. 117.) 

3. In granting the appellees’ first instruction'as follows: 

“You are instructed that in order to entitle plain¬ 
tiffs to recover against the defendant in this case, it 
* is not' necessary that plaintiffs should prove an express 

promise to pay for services rendered, nor is it neces¬ 
sary that there should have been an agreement fixing 
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the amount to be paid; if you believe from the evi¬ 
dence that plaintiffs rendered valuable services to the 
defendant at her request, that neither of plaintiffs 
agreed to render the said services without compensa¬ 
tion from defendant, and that under all the circum¬ 
stances of the case the services were such as to lead 
to a reasonable belief on the part of the plaintiffs that 
the defendant would pay the plaintiffs therefor, then 
you are instructed, as matter of law, that plaintiffs 
are entitled to recover what you may believe from the 
evidence in the case the services rendered were worth; 
provided you shall find that the services were com¬ 
pleted by plaintiffs within three years prior to the 
institution of this suit.” 

4. In granting appellees' second instruction as follows: 

“You are instructed that if you find for the plain¬ 
tiffs, you may, in your discretion, allow interest on 
the amount of money you award plaintiffs from such 
dates, as, in your judgment, they are justly entitled 
to receive interest.” 

5. In declining to hold and instruct the jury that the 
period of limitations under the proof in this case was a 
question of law to be decided by the Court. (R. 21.) 

6. In permitting counsel for the appellees to ask the 
appellee Murphy the following questions: 

Q. Other than the two credits which you have put 
in your bill of particulars, one for $50 and one for 
$52.25, have you received from Mrs. Henderson on 
account of this work any other payments? (R. 12.) 

ARGUMENT 

I 

THE TESTIMONY OFFERED BY MRS. HEN¬ 
DERSON AS TO THE TELEPHONE CONVERSA¬ 
TION BETWEEN HERSELF AND MURPHY UPON 
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THE RECEIPT OF THE LATTER’S BILll MADE 
IN REPLY THERETO SHOULD HAVE BEEN RE¬ 
CEIVED IN EVIDENCE. 

The rule is settled that as between a debtor and creditor 
an account rendered by one party and retained by |the other, 
without objection, is evidence of an account stated. 

In Wiggins v. Burkham, 10 Wall., 129, the Supreme 
Court says: 

“The principle which lies at the bottom of evidence 
of this kind is that the silence of the party j to whom 
the account is sent warrants the inference of an ad¬ 
mission of its correctness.” 

See also: 

Bailey v. Bensley, 87 Ill., 556, 564. 

Mo. Pac. Co. v. Palmer, 55 Neb., 559, 564 
Fenno v. Weston, 31 Vermont, 345. 

Lockwood v. Thorne, 11 N. Y., 170: 62 |Am. Dec. 
81, 88. ! 

The rule is applied to unaswered letters. 

In Gaskill v. Skene, 14 Ad. & El. NS 664, ai letter de¬ 
manding payment was not answered. Defendant’s silence 
was held some evidence from which the jury mig^t reason¬ 
ably draw inference. 

Sturtevant v. Walleck, 141 Mass. 119, 12o, per 
Holmes, J.: 

> 

„ “But when a charge is of such a kind that I according 

to common experience a man would natuijally repu¬ 
diate it if unfounded, the fact that it was jmade and 
not repudiated may be left to the jury." 

i 

*■ The appellant testified that when she received this bill 

. for $2,500, she called Mr. Murphy on the telephone and 
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told him that she was very much astonished. She was 
stopped by objection, and the Court permitted her to show 
only “her refusal to pay.” 

Her counsel stated his offer as follows: 


“The purpose is to show the conversation which 
occurred between them over this bill; what she said to 
him about it and what he said to her about it. with 
a view of showing how, indignant she was and how 
she repudiated it. and all such questions that might 
occur.” (R. 16.) 

Appellees by two witnesses had testified that they were 
never told by appellant that she would not pay them for 
their services. Murphy followed this up by testifying in 
the same connection that he had sent a bill for $2,500 on 
August 14, 1914, to the appellant, together with a letter 
about it. He then added that Mrs. Henderson paid for the 
frame on April 29, 1912. (R. 12.) On cross examination 
he said that when she received this letter of August 14, 
1914. was the first time she was acquainted with the amount 
of her bill. (R. 13.) 

This testimony could have had only one effect—to cause 
the jury to believe that appellant was silent when she got 
this bill, and by her silence acquiesced in it. When, in the 
next sentence 1 , the witness spoke of a payment in April, 


1912. and said Mrs. Henderson had never told them they 
were not to be paid, the inference became irresistible. He 
would have been entitled to an instruction that the jury 


might infer an admission of this debt from the fact that 
the record showed no response on appellant’s part. 


The only way in which she could repel this inference was 
the way in which she attempted to do it. She offered to 
show that she had repudiated this bill upon getting it, and 
that she did so indignantly and in great astonishment that 
Murphy should present a bill to her. 






* 
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The purpose was not accomplished by not formally strik¬ 
ing out her statement that she told Murphy that she was 
astonished. This was substantially stricken out by the 
limitation of the Court’s ruling. But even if it were left 
in, it might have meant that she was surprised;at the size 
of the bill; or at the fact that Murphy had been kept out 
of the money for so long a time. It was not a. sufficient 
statement to convey to the jury that she denied; any liabil¬ 
ity, that she emphatically repudiated the bill, arid that she 
was surprised that appellees should remain quiescent for 
two and one-half years before making any claim on her. 

Only in this way could she fully and fairly meet the 
inference legitimately to be drawn from appelleek' evidence. 
She was limited to showing merely that she had not paid 
the bill. As counsel for appellees remarked, th^t fact was 
patent, or the case would not be in court. 

Counsel for the appellees evidently appreciated the force 
of this argument, for there appears in the bill of exceptions 
this unusual statement: 

“No claim was made by plaintiffs at anjy stage of 
the case that defendant had by act, omissiop, or word, 
subsequent to February, 1912, done anything from 
which an admission of the obligation claipied on in 
this suit could be inferred, and no argument that any 
such admission had been made was presented to court 
or jury.” (R. 17.) j 

However, this was not enough to cure the error. The 
letter demanding payment had been received. Appellant 
had been permitted to show only that she had not paid, 
which amounted to nothing at all. Her reply Or why she 
did not pay was not shown. Any reasonable man would 
have drawn the inference that she did not dispute her lia¬ 
bility because she could not dispute it, and that ^he did not 
even deign to reply to the letter demanding payment. In 
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other words, here was a rich woman who had used these 
young architects for her purposes, and then refused not 
only to pay them, but even ignored their appeals for pay¬ 
ment. This was undoubtedly the theory on which the evi¬ 
dence was offered. Had not Mrs. Henderson endeavored 
to show her indignant repudiation of the bill, can anyone 
suppose counsel would not have argued to the jury that her 
silence was an admission? 

Of course, after he succeeded in keeping out; her evi¬ 
dence. he could no longer ask for an instruction to that 
effect and argue in express terms to the jury on the point. 
His mere refraining from doing so was not enough to re¬ 
move the wrong impression from the minds of the jury. 
They were reasonable men, and must have drawn the nat¬ 
ural inferences from the evidence. 

The jury should at least have been instructed by the 
Court that they were not to presume any admissions from 
the unanswered receipt of this letter and bill. But if such 
an instruction had been given, why should the letter and the 
bill have been received in evidence? 

The case falls within the principle of Crawford v. United 
States, 212 U. S. 183, 197. There the Government proved 
by one Aspinwall that Crawford had taken from the latter's 
files a letter which might be used against him as evidence 
in the criminal case. On discovering the fact, Aspinwall 
wrote Crawford charging him with surreptitiously removing 
the letter from Aspinwall’s files, and this letter to Craw¬ 
ford was placed in evidence. Crawford’s counsel imme¬ 
diately wrote Aspinwall explaining that the letter had been 
taken for the purpose of preserving it as evidence. This 
reply was excluded by the trial court. The Supreme Court 
held this exclusion error, saying that the important fact 
was that as soon as the accusation was made, Crawford 
had explained it. (p. 201.) 

So here, the importance of Mrs. Henderson's testimony 
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was—not that she did not pay the charge—but that upon 
being informed of the claim, she indignantly dehied and 
repudiated it. 

The appellant's reply to appellees' letter was in jreality a 
part of the res gesta. It was her spontaneous statement, 
made upon the receipt of the letter—not to some i stranger 
—but to the other party to the litigation, and was therefore 
admissible. 

3 Wigmore Ev. Sec. 1749, 1750. 

Patterson v. Ocean A. & G. Corporation, 25 App., 
Cas. 46, 65. 

The reply of Mrs. Henderson was receivable in evidence 
on the ground of verbal completeness. Appellees showed 
their demand upon her for the bill. She was entitled to 
complete the transaction by showing her answer. It is im¬ 
material that she answered verbally instead of lj>y letter. 

See 3 Wigmore Ev., Section 1786, 2094, 2104. 

I 

Appellees urged that the testimony would be self-serving. 
It is to be noted that the statement was made to tPe oppos¬ 
ing party who was in a position to deny any inaccurate 
statement made by Mrs. Henderson. She was in po better 
position to make evidence than he was. Appellees presented 
the bill to appellant. Suppose they had done it ip person. 
They could not have proven that without letting Per com¬ 
plete the interview and show her reply. They tiok their 
chances on her making evidence. The principle is not 
changed when they make their demand by letter,! and the 
reply is oral. 

Appellees’ letter demanding payment was favorable to 
them. Mrs. Henderson’s answer, and the manner jin which 
it was made, were favorable to her. Both were Receivable 
in evidence. It was then for the jury to say whether either 
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had manufactured statements and in that way tried to make 
evidence. 

See 3 Wigmore Ev. Sec. 1732 for a very vigorous and 
sensible protest against rejecting evidence for t'he fear that 
a party might make evidence for himself. 

See also his argument, Vol. 1, Sec. 293, that where an 
accused person is put in a position where he must act, and 
where conduct evidencing guilt will be receivable against 
him, the converse should follow, and his conduct evidenc¬ 
ing lack of guilt should be received,—citing: 

S. v. Worthington, 64 N. Car., 594. 

S. v. Abbott, 8 W. Va., 741, 755. 

The truth of the matter is that here one side having 
shown its assertion of a debt and demand of payment 
therefore, it was grossly unfair and prejudicial to refuse 
to permit the other side to complete the transaction and 
show its reply that there was no debt or obligation. 

II 

THE COURT BELOW SHOULD HAVE HELD 
THAT THE APPELLEES HAD NOT MADE OUT A 
CASE WITHIN THE PERIOD OF LIMITATIONS. 
AND SHOULD HAVE DIRECTED A VERDICT FOR 
THE APPELLANT ON THAT GROUND. 

This point is covered in assignments 2 to 6. The evi¬ 
dence has been fully stated, and a brief recapitulation here 
is sufficient. 

The three ■ checks may be eliminated. One was given 
more than three years before suit was filed, and the others 
admittedly were in payment of expenses. 

Appellees claimed that some of the work was done within 

three years. 

Suit was filed January 19, 1915. The article in the 
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Post and Herald was published January 21, 1912. It stated 
in terms that Mrs. Henderson had forwarded to Congress 
a paper presenting arguments for the Meridian; Hill site, 
along with a plan which was designed by Frederick V. 
Murphy. (R. 8.) 

Murphy testified that Mrs. Henderson wished him to go 
ahead and make drawings and sketches for the Lincoln 
Memorial, so that it could be presented to <Songress. 
(R. 13.) He also admitted going to the Herald office with' 
Mrs. Henderson when she submitted the article appearing 
in that paper on January 21, 1912. (R. 10.) 

Clearly according to his own story, the work which Mrs. 
Henderson wanted had been completed before Jainuary 21, 
1912. He does not show how long before. There is no evi¬ 
dence that appellees did any work on the 19th anjd 20th of 
January. The burden was on them to give such! evidence. 
Not having done so, the jury should have been directed to 
find for the appellant. 

It is immaterial that thereafter appellees finished draw¬ 
ings or that the pamphlets were finally delivered in Feb¬ 
ruary. 

111 I 

THE COURT BELOW ERRED IN PERMITTING 
APPELLEE MURPHY TO STATE THAT MRS. 
HENDERSON HAD MADE NO OTHER PAYMENTS 
ON ACCOUNT OF THIS WORK THAN THE TWO 
PAYMENTS MENTIONED IN THE BILL OF PAR¬ 
TICULARS. 

Murphy testified: 


“Plaintiffs were never told that they were I not to be 
paid; that on August 14, 1914, a letter enclosing bill 
for $2,500 was sent Mrs. Henderson; that Mrs. Hen- 








derson paid for the frames on April 29, 1912.” The 
following thereupon ensued: 

“Q. Other than the two credits which you have 
put in your bill of particulars, one for $50 and one for 
$52.25, have you received from Mrs. Henderson on 
account of the work any other payments?” 

Counsel objected that this was interpreting the character 
of the payments. The Court suggested that Mr. Hogan 
was trying to find out whether witness had received any 
other payments, and Mr. Hogan said: 

“That is what I asked him. I insist that my ques¬ 
tion is proper.” 

“The Court. The question is not whether they were 
paid on account, in the sense that they had been paid 
by way—recognition of the bill. It is only a method 
of directing the witness’s attention to a particular 
transaction. He can answer whether any other pay¬ 
ments were made.” 

The witness answered no. (R. 12.) 

A very important point in the case was whether the check 
of $50, given January 13th, was a gift or a payment on 
account of i services and an admission of liability. Each 
side was entitled to give its version of the facts of that 
payment, from which the proper inference could be drawn 
by the court and jury. But neither party was entitled to 
testify to his construction that the check was or was not 
a payment on account. 

The form of this question, and counsel’s insistence that 
it be answered in its original form, clearly implied that the 
check of $50 was a payment on account. And in conjunc¬ 
tion with the testimony it followed, such must have been 
the purpose of the form of the question. 


CONCLUSION. 


It is respectfully submitted that because of the errors 
below, the judgment must be reversed with instructions to 
grant a new trial. 

I 

i 

i 

JESSE C. ADKINS, 

Attorney for Appellant. 

October, 1917. 
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STATEMENT OF THE CASE. 

Appellant was defendant below; appellees plaintiffs. 
Herein, for convenience of expression, the parties will be 
referred to as plaintiffs and defendant. 

January 19. 1915, plaintiffs instituted below an action 
in assumpsit against defendant to recover the sum of $2,500 
(less credits aggregating $102.25), for work done and ma¬ 
terials provided by the plaintiffs for the defendant at her 
request. By their particulars of demand, plaintiff^ specified 







that their claim was for preparing drawings for a proposed 
Lincoln Memorial on Meridian Hill Park, in the District 

of Columbia. 

On February 15, 1915, the defendant interposed two 
pleas to plaintiffs’ claim; her first plea was that of the gen¬ 
eral issue, by which she denied that she had undertaken or 
promised as plaintiffs claimed: and her second plea was 
that of the statute of limitations, by which she averred that 
the plaintiffs’ cause of action did not accrue within three 
years next before the commencement of suit. 

Issue having been joined, the case was tried to a jury, 
resulting, on October 19, 1916. in verdict for plaintiffs of 
$2,397.75, the amount by them claimed “without interest” 
(R„ pp. 3: 21). Motion for new trial having been over¬ 
ruled on December 1, 1916, judgment for plaintiffs on the 
above-mentioned verdict was entered, and from that judg¬ 
ment this appeal has been prosecuted. 

ARGUMENT. 

An attempt is made in the brief filed here by the learned 
counsel for the defendant to have this Court consider and 
retry the disputed questions of fact which were submitted 
to and determined by the jury. An examination of the 
brief shows that the first eleven pages are devoted to an 
effort to impress this Court with the truth of the alleged 
facts testified to by the defendant, and the lack of credibility 
to be given to the plaintiffs, the witnesses called by them, 
and the facts testified to by them and found true by the 
jury. We shall not enter into a discussion on that basis 
for we assume that the effort thus made is a futile one 
here. This Court has nothing to do with the questions of 
fact involved. There was no motion below for a directed 
verdict in defendant’s favor on any pretense that the tes¬ 
timony adduced by plaintiffs did not make out a contractual 
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* relation binding the defendant to compensate plaintiffs on 
the quantum meruit basis, provided plaintiffs instituted their 
action therefor within three years from the time| their right 
thereto accrued. Indeed, the very form of the t>vo motions 

► submitted by counsel for the defendant to the court below 

* f° r a peremptorily directed verdict in defendant’s favor, by 
necessary inference, conceded that the facts testified to on 
behalf of plaintiffs, if true, entitled them to a \ierdict, for 
the specific ground of such motion was the statute of limi- 

4 tations, at the conclusion of the testimony offered by plain¬ 

tiffs “the defendant by her counsel moved the Court to in¬ 
struct the jury to return a verdict for the defendant upon 
the ground that the plaintiffs had not ‘fulfilled the burden of 
proof that was upon them in order to take this <|ase out of 
the statute of limitations.’ ” (R., pp. 14-15.) At the con¬ 
clusion of the testimony of the defendant, who wjis the only 
" itness in her behalf, “the defendant, bv her counjsel, moved 
the Court to instruct the jury to return a verdict for the de¬ 
fendant upon the ground that plaintiffs had not fulfilled the 
burden of proof upon them in order to take thje case out 
of the statute of limitations.” (R., p. 17.) In both instances, 
it will be observed the motion was specific and limited to 
one ground: it was never attempted to lie contended below 
, that, assuming true the facts testified to by plaintiffs and 

their witnesses, nevertheless, as matter of law. all reason¬ 
able minds would be compelled to draw one conclusion from 
those facts and the inferences deducible therefronj, and that 
that conclusion would necessarily be that the plaintiffs were 
not. in any view of the facts, entitled to recover!. Never¬ 
theless. we repeat, here in this Court, for the firsjt time, an 
attempt is made, in effect, to have the Court review the facts 
and to determine thereon, contrary to the jury’s verdict, 
that the plaintiffs had not made out a case. 

An examination of the bill of exceptions shows that at 
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the trial below the plaintiffs claimed, and the jury by their 
verdict found: 

First, that the plaintiffs rendered valuable services to the 
defendant, at her request: that neither of plaintiffs agreed 
to render the said services without compensation from the 
defendant: and that under all of the circumstances of the 
case there was an implied undertaking by the defendant to 
compensate the plaintiffs what the services rendered were 
reasonably worth; 

Second, that the services were completed by plaintiffs 
within three years prior to the institution of this suit: and, 

Third, that the reasonable value of the services rendered " 

by plaintiffs for defendant, and at her request, was $2,500. 

This case was tried on one theory in the court below, but 
defendant attempts to have it considered on an entirely dif¬ 
ferent theory in this Court. Plaintiffs did not claim un- 
* 

der, nor was the jury permitted to consider, anything in A 

the nature of an account stated between the parties. Plain¬ 
tiffs asserted an employment by the defendant under an im¬ 
plied (if, indeed, not an express') promise to pay the 
reasonable value of the sendees rendered in that employment. 

Defendant denied absolutely any such employment and tes¬ 
tified that it was expressly understood between the parties 
that the sendees were not to be paid for by her (R., p. 15). < 

This clear-cut issue of fact was submitted to the jury, and 
the jury were distinctly told that this was the only question 
of fact for their determination in the first instance (R.. 
p. 18) : that if they found the fact with respect to the em¬ 
ployment under circumstances such as impose an obligation 
on the defendant to pay therefor, nevertheless plaintiffs 
could not recover unless their action was brought within 
three years from the time of its accrual (R.. p. 19) ; and 
if they found both of these questions of fact for the plain¬ 
tiffs, then, although the evidence with respect to the value 
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of the services was undisputed, nevertheless the!jury were 
only to render what they determined was the reasonable 
value of the services rendered, the amount, if any!, awarded, 
not, however, to exceed the sum claimed by the declaration 
(R., p. 19). We repeat, all of these fac^Thaving been fairly 
submitted to the jury, wanTTbl^-tha t no oth<fr question 
having been to them submitted, were resolved in plaintiffs’ 
favor. The only disputed questions of fact were thereby 
foreclosed. 


THE CASE OF PLAINTIFF WAS NOT FOUNDED 
OR TRIED ON THE THEORY OF AN ACCOUNT 
STATED, BUT ON THE RIGHT TO COMPENSATION 
ON THE OUANTUM MERUIT FOR SERVICES REN¬ 
DERED AT DEFENDANT’S REQUEST. THEREFORE 
TESTIMONY AS TO DEFENDANT’S INDIGNATION 
UPON RECEIPT OF PLAINTIFFS’ BILL AND HER 
REPUDIATION THEREOF SUBSEQUENT TO THE 
COMPLETION OF THE SERVICES WAS IMMATE¬ 
RIAL TO THE ISSUE AND PROPERLY EXCLUDED. 

In this Court there is for the first time raised, ^nd stren¬ 
uously argued, the contention that the case may have been 
treated below as one of account stated, because the defend¬ 
ant was not permitted to testify that when in 1914 she re¬ 
ceived plaintiffs’ bill, she showed how indignant she was 
and how she repudiated it “and all such questions that might 
occur” (R., p. 16). And it is contended, despite jthe record 
here, that the failure to permit that testimonv, iin the cir- 
cumstances of this case, warranted the inference that the 
defendant admitted the “correctness'' of plaintiffs’! bill. The 
obvious answers to this contention are, first, that the jury 
were not permited to find for the plaintiffs in thjs case on 
any question of admission, but were distinctly jimited to 
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finding in favor of the plaintiffs if they found an employ¬ 
ment under circumstances which gave them a right to com¬ 
pensation and the instituting of suit to recover it within the 
limitation period, and were further limited to awarding 
them, if they found the foregoing facts, what the jury de¬ 
termined to be the reasonable value of the services without 
any reference whatever to the bill they rendered; second, 
that the defendant, so far from being placed in the position 
where an inference could be drawn that she admitted the cor¬ 
rectness of the bill, was permitted to and did distinctly tes¬ 
tify that she had never employed the plaintiffs under cir¬ 
cumstances warranting a recovery against her for services 
rendered, and that there was an express agreement be¬ 
tween them that the plaintiffs were not to receive any pay 
from her (R., p. 15) ; third, as the record expressly shows, 
“no claim was made by plaintiffs at any stage of the case 
that the defendant had by act. omission, or word, subse¬ 
quent to February, 1912, done anything from which an 
admission of the obligation claimed on in this suit could be 
inferred, and no argument that any such admission had been 
made was presented to the court or jury” (R„ p. 17). De¬ 
fendant’s learned counsel here attempts to brush aside this 
solemn declaration of the record. 

This suit was based on the common counts, proof of any 
one of which would entitle plaintiffs to recover; on insimul 
computassent (account stated) if that were the only count 
relied upon and proved, on indebitatus asmmpsit (which is 
now considered to include quantum meruit) if services were 
shown to have been rendered under circumstances which 
would have implied in law a promise to pay for them. The 
whole case made by plaintiffs and the instructions of the 
court to the jury were based on the right of plaintiffs to 
recover on the quantum meruit for the services rendered, 
and not on account stated. No claim was made by the 


7 


plaintiffs at the trial of an account stated, and plaintiffs’ bill 
for services was not admitted in evidence as an account 
stated. There was, therefore, no burden on the defendant 
to show its incorrectness. The letter and bill introduced uy 
plaintiffs were introduced and admitted only for the purpose 
of showing that a demand for payment for the services ren¬ 
dered had been made. They were, of course, tro evidence 
at all of the existence of a contract between the pjarties. An 
account stated must be predicated on the existence of a 
debtor and creditor relationship. The mere introduction 
of evidence that plaintiffs sent a bill to the defendant and 
that the latter received it and retained it in silence (even if 
the plaintiffs went so far in their case, which th£y did not) 
:ertainly could raise no inference of the existence jof the rela¬ 
tion : likewise the statement of defendant that she was in¬ 
dignant at the receipt of, and repudiated the bill would be 
merely a self-serving declaration and no evidence at all of 
the non-existence of the relation. As above shown, de- 
fendant on taking the stand in her own behalf not only 
denied the existence of any agreement whatevjer, but ex¬ 
pressly testified that it was understood between the parties 
that no payment was to be made by her to plaintiffs for their 
services. If what she testified to was so. then there could 
have been no account stated, and her statement; of her in¬ 
dignation and repudiation of the bill sent her could serve 
no material purpose whatever. 

The Court told the jury that upon certain j finding of 
facts, plaintiffs would be entitled, not to the sum; claimed in 
their bill of particulars as on account stated, but (“what vou 
may believe from the evidence in the case the services ren¬ 
dered were worth ” (R.. p. 20; 19). Under sujch circum¬ 
stances. any indignation expressed by defendant or repu¬ 
diation of a bill sent sometime after the work; was com- 
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pleted—after the implied contract for services had been 
fully executed—would be utterly immaterial on the question 
of whether or not the services were actually rendered at de¬ 
fendant's reque&t, although it might be material if the plain¬ 
tiffs' case was based on an account stated, as in the case of- 
Wiggins v. Burkham, 10 Wall., 129, and like cases, cited 
by defendant's brief. If, after the completion of any con¬ 
tract by a promisee, the promisor were permitted to offer as 
material evidence in his own behalf the fact that he was in¬ 
dignant and repudiated his promise (his obligation) when 
asked to meet it. nobody could safely make a contract with¬ 
out receiving the consideration due him under the contract 
in advance. That is all that the evidence which was ex¬ 
cluded in this case could have shown, because on the case 
made by plaintiffs it could not have been directed to the 
amount or correctness of the bill, or to the fact that no 
account had ever been stated between the parties, but only 
to the claim of defendant that there had been no contract or 
agreement whatever between them, either express or im¬ 
plied. and, of course, as stated above it was not admissible 
for that purpose. That defendant was indignant and repu¬ 
diated the bill when presented could be material only where 
reliance was placed on an account stated and in answer to 
testimony on the part of plaintiffs either that defendant had 
acknowledged the indebtedness expressly at the time of the 
presentation of the bill or had acquiesced in its correctness 
by her silence, i It could be no evidence at all that there was 
no agreement to pay for sen-ices which had already been 
rendered. And this was the issue the testimonv of the 

J 

respective parties made. 

So far as the Court was informed by the question, and 
by the object of the question as stated bv counsel as to what 
defendant said when she got the bill, counsel for defendant 
was laboring under the impression that what defendant said. 
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standing alone, was admissible in her behalf. In answer 
to a question by the Court as to the object of the question, 
counsel (R., p. 16) said: 

“The object is to show what happened between these 
parties,” 

and further down the page— 

“The purpose is to show the conversation which 
occurred between them over this bill; what she said to 
him about it and what he said to her about it, with a 
view of showing how indignant she was and how she 
repudiated it, and all such questions that might occur.” 

If this was to meet any evidence offered by the plaintiffs 
(the only purpose for which it might be admissible) it will 
be noted that counsel did not say so at the trial; the mind 
of the Court was not directed by counsel that the purpose 
of it was to meet testimony or an inference frofn testimony 
introduced by plaintiffs. Counsel said in his brief for the 
first time that this proposed testimony was directed at an 
inference which might be drawn from the testimony by 
plaintiffs of the fact that a bill was presented that defendant 
had acquiesced in. No evidence was offered by plaintiffs 
that defendant had acquiesced in the bill, aifd no claim 
whatever was made by the plaintiffs in that behalf, and no 
point was made of it either in the argument of counsel or 
the instructions of the Court to the jury (R., j>. 17). But 
however that may be, the testimony in and of itjself was not 
admissible, and the mind of the Court not having been di¬ 
rected to the fact that it was intended as rebuttal of a possi¬ 
ble inference which might be drawn from certain testimony 
of the plaintiffs, counsel must be deemed to have waived ob¬ 
jection on that ground, and the materiality of the question 
not appearing, it was properly excluded. 



All of the foregoing aside, an examination of the record 
shows that all that defendant's counsel here contends she 
had a right to show the learned trial court afforded her an 
opportunity to show. On the plaintiffs’ case, it was simply 
testified to “that on August 14, 1914, a letter, enclosing a 
bill for $2,500, was sent Mrs. Henderson” (R., p. 12). The 
defendant was asked by her counsel: “When you got this 
bill from Messrs. Murphy and Olmsted, sent with the letter 
dated August 14, 1914, what, if any, reply did you make?” 
And she answered: “Oh, I called him over the phone and 
told him I was very much astonished—” (R., p. 16). No 
motion was made to strike out that answer and it stood. 
Thereupon, as the witness was proceeding, an objection 
was interposed to the admission of purely self serving dec¬ 
laration and in the colloquy that ensued, the court expressly 
ruled that the defendant “may show her refusal to pay” 
(R., p. 16). Defendant’s then counsel was not satisfied 
with that, but stated that he wished that the defendant be 
permitted to proceed "to give the details of that conversa¬ 
tion” and, when pressed, that his purpose was to show the 
conversation over this bill: what she said about it, what 
one of the plaintiffs said about it. with a view to showing 
how indignant she was and how she repudiated, and all such 
questions that might occur. It is to be noted that counsel 
for the plaintiffs expressly stated that no objection would 
be interposed if defendant “wants to offer anything they 
(plaintiffs) said against their interests,” as such testimony, 
it was conceded, would be proper (R., p. 16). So that, in any 
view of the matter, we have the defendant testifying that 
she expressed to one of the plaintiffs her astonishment at 
having received a bill, and that testimony standing; the ex¬ 
press ruling of the Court that she would not, and by his 
ruling was not being, precluded from showing that she re¬ 
fused to pay the bill, and the express declaration of plain- 
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tiffs’ counsel that if it was offered to show that the plaintiffs, 
or either of them, had said anything against their interests 
in the conversation, no objection would be made to showing 
it, but counsel for the defendant did not pretend that he 
offered any declarations of the plaintiffs against their inter¬ 
ests. In view of the record showing of this entire matter, 
and, we reiterate, of the clear-cut issues on whi^h the case 
was submitted to the jury, which excluded the possibility of 
any inference of admission of the correctness of |he bill, we 
submit that there is no merit in the contention tha^ there was 
error committed in sustaining the objection referred to; that 
in any event there could not have been any prejudice to the 
defendant in the ruling, and it is not shown to have been 
detrimental to her interests; and— 

| 

“It is well settled law in this jurisdiction; under re¬ 
peated adjudications by the Supreme Cojirt of the 
United States, that even a plain and palpable error will 
not suffice to cause the reversal of a judgment, if the 
party against whom the judgment is rendered has not 
been prejudiced thereby.” Rubb v. Carpenter, 17 App. 
D. C. 505 (affirmed 187 U. S. 159), loc. cit. 518, citing 
Lancaster v. Collins, 115 U. S. 222; Hug Ups v. Hey- 
man, 4 App. D. C. 444; Posey v. Hanson, 10 App. D. 
C. 496. 

I 

I 

i 

It is only necessary to examine so much of tfie decision 
in Crawford v. United States, 212 U. S., as appears on 
pages 197 to 205, to conclude instantly that the principle 
there laid down has no application to the case at bar, and 
no purpose helpful to this Court could be here! served by- 
discussing that case or decisions in cases of account stated 
where the contractual relation on which plaintiffs' claim was 
based, or the relation of debtor and creditor, is nbt in issue, 
but the correctness of a rendered account is in issue and the 
failure of the defendant to make timely objection to the 







items or the amount thereof is made a point against him 
on the trial. Such cases have no relevancy to the instant 
case. 

II. 

THE COURT BELOW WOULD HAVE BEEN JUS¬ 
TIFIED IN DIRECTING THE JURY THAT ON THE 
UNDISPUTED TESTIMONY PLAINTIFFS HAD 
MADE OUT A CASE WITHIN THE PERIOD OF 
LIMITATIONS; THERE IS NO BASIS WHATEVER 
FOR THE CLAIM THAT A VERDICT SHOULD 
HAVE BEEN DIRECTED FOR THE DEFENDANT 
ON THE GROUND THAT PLAINTIFFS’ RIGHT OF 
ACTION ACCRUED MORE THAN THREE YEARS 
PRIOR TO THE INSTITUTION OF SUIT. 

The second point discussed in the brief of defendant’s 
learned counsel hardly merits attention, and is noticed here 
briefly only, because the present counsel’s equally learned 
predecessor who conducted the trial seemed to think suffi¬ 
cient of it to twice press it upon the attention of the trial 
justice. Of course, there will be no dispute about the propo¬ 
sition that plaintiffs’ right of action accrued only upon the 
completion of the work they were engaged by defendant to 
perform. The suit was filed January 19, 1915. All of the 
testimony in the case showed that the work was not com¬ 
pleted until after January 20, 1912, some of the labor being 
performed in the month of February, 1912. The defendant 
offered no testimony whatever in contradiction of that pro¬ 
duced by the plaintiffs on this point. Not one word will be 
found in her testimony by which she attempts to deny that 
the drawings made for and delivered to her were worked 
upon after January 21, 1912, the date when she had pub¬ 
lished in local newspapers articles respecting her project 
for the location of the Lincoln Memorial on the Meridian 


Hill site, immediately opposite and viewable from her Six¬ 
teenth Street residence. In the brief for defendant here, it 
is said, with reference to the article so published, that “it 
stated in terms that Mrs. Henderson had forwarded to 
Congress a paper presenting arguments for tile Meridian 
Hill site,” and it is apparently seriously urged that this 
Court should accept a statement in the newspaper as evi¬ 
dence of the fact. (Brief, p. 19.) As the record shows, 
Mrs. Henderson’s “paper” presenting arguments to Con¬ 
gress was in the form of a pamphlet and the I undisputed 
testimony, not from some newspaper article, but from a 
witness produced at the trial and testifying ojn his oath, 
showed that these pamphlets were not delivered^ until Feb¬ 
ruary 2, 1912 (Testimony of Mr. Denwood S. White, 
publisher of Mrs. Henderson’s pamphlet; R., p. 14.) 

What is the only testimony in the record on I the subject 
of when the work done by plaintiffs for defendant was 
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completed, and the right of action therefor accrued? 

Plaintiff Murphy testified that he undertook the work of 
preparing drawings for Mrs. Henderson at her request; 
that with her acquiescence it was continued by tjhe partner¬ 
ship, consisting of plaintiffs; that they began to work in 
October, the sketches consumed probably two months, the 
perspectives were laid out in five or six weeks, |and it took 
two or three weeks for the renderings; that after the render¬ 
ings were made, elevations were made; that the entire work 
took four or five months; that the India ink drawing was 
made as late as February, 1912; that the work extended 
into February, 1912: that the pamphlet, in which; Mrs. Hen¬ 
derson described her project, was delivered by the printer 
about February 2, 1912; that there was work cone by the 
plaintiffs “in connection with this job” after the publication 
of the news article of January 21, 1912; that “the said draw¬ 
ing was made after the publication in the Herald of January 




21, 1912"; that the framed renderings were delivered to 
Mrs. Henderson in February, 1912, remained in her posses¬ 
sion several weeks and were returned by her, it being cus¬ 
tomary for clients to return drawings to the offices; that 
after January 21. 1912, the renderings were intensified and 
certain drawings photographed and retouched by plaintiffs. 
(R.. pp. 9, 10, 11, 12.) 

The witness White, entirely disinterested (though that 
is of no moment in this Court), stated that the two large 
renderings, unframed, were delivered to him January 18 
or 20, 1912; that the pamphlets were delivered February 
2, 1912; and that the renderings were returned to Mr. Mur- 
phv the latter part of January (R., p. 14). We have already 
pointed out that after these renderings were returned, as 
testified to by the witness White (R., p. 14), work was done 
thereon and they were then framed and delivered—all sub¬ 
sequent to February 2, 1912. 

The witness Moore (likewise disinterested) testified that 
Mrs. Henderson and Mr. Murphy entered into a contract 
in September or Octoter, 1911, when “defendant engaged 
Murphy’s services," almost immediately after which Mur- 
phv started making his sketches, and that the work was 
completed in February, 1912 (R., p. 7-8). 

Murphy’s co-plaintiff Olmsted testified that the work on 
this particular job continued until the latter part of January, 
1912. or the first part of February, 1912. and that he, him¬ 
self. had ;>erformed work in connection therewith on Janu¬ 
ary 20. 1912, being enabled to fix the date by reason of the 
publication of January 21, 1912 (R., p. 14). 

This testimony was undisputed. Against it not a word 
was offe-ed. Regarding it. there is no contradiction. Based 
on it. we repent, the trial court would have been justified in 
directing the jury that they must find that the work was 
completed within that period of limitation, but the trial court 
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did not so direct the jury. The plaintiffs did not request 
such a direction. The latter preferred to submit! the ques¬ 
tion as one of fact to the jury, just as they submitted the 
question of the amount to which plaintiffs were (entitled to 
the jury, although defendant offered not one word of evi¬ 
dence to show that the reasonable value of the services was 
not $4,000 to $5,000, as testified to by disinterested expert 
witnesses, and on this question of limitations the | Court not 
only instructed the jury that the plaintiffs could only recover 
provided you shall find that the services were completed by 
plaintiffs within three years prior to the institution of this 
suit” (R., p. 17, 20), but told the jury that the jburden of 
proof of establishing their claim by a fair preponderance 
of the evidence rests upon the plaintiffs, and elatorated on 
the right of the defendant to interpose the defense of the 
statute of limitations. 

I 

The jury found, from the evidence, first, thit the de¬ 
fendant had employed the plaintiffs to do work for her; 
second, that, at her request, they had rendered valuable 
services; and, third, that the testimony showed that the 
services had been completed and, therefore, the right of 
action had accrued within three years of the time the suit 
was filed. 

We do not discuss the question whether pavrrjents with 
which the defendant was credited by plaintiffs could have 
been considered as taking the case out of the statute. We 
made no such claim below. Indeed, we expressly disclaimed 
that position by reference to page 10 of the record, and 
it will be found that counsel for the defendant! conceded 
that the facts of the payments were “admissible generally 
in the case,” but indicated his contention that j sufficient 
evidence had not been introduced to give those payments 
any effect upon the statute of limitations; whereupon, coun¬ 
sel for plaintiffs stated that he submitted the evidence gener- 
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ally, conceding to the defendant the reserved right to sa> 
they did not affect the subject of limitations, and stating 
that it was anticipated that no trouble would be had with 
that question. And thereafer, after argument on the motion 
for a directed verdict submitted at the conclusion of plain¬ 
tiffs’ evidence, and at the conclusion of all the evidence in 
the case, the record shows that it was made plain that no 
claim was made that the defendant had, by act, omsision or 
word, subsequent to February, 1912 (when the work was 
completed and when defendant was still having work done 
for her by plaintiffs) done anything from which an admis¬ 
sion of the obligation claimed on in this suit could be in¬ 
ferred (R., p. 17). 

As he did in the court below, so here counsel for the 
plaintiffs concedes that the payments have no bearing on 
the defendant’s contention that plaintiffs’ right was barred 
by time limitation. An examination of the special instruc¬ 
tion granted by: the trial court at plaintiffs’ request, a care¬ 
ful examination of the entire general charge of the learned 
trial justice, will show, we repeat, that there was not sub¬ 
mitted to the jury any question of^pmission by payment, 
silence, or otherwise, but that the jury were required to 
find a contractual obligation to pay, and the institution of 
suit thereon within three years from the accrual of the 
right thereto, or otherwise return its verdict for defendant. 


Mb 


in. 

In view of what appears as so distinctly stated by plain¬ 
tiffs’ counsel and by the Court on page 12 of the record, 
we shall not here weary the Court with discussion of the 
alleged error treated in the third subdivision of defendants 
brief. 

It is to be noted that while error is assigned to the grant¬ 
ing of plaintiffs’ first instruction, no attempt has been made 


in defendant’s brief to argue that there was eiiror in this 
regard, and it is apparent that this assignment^ obviously 
not well founded, has been abandoned. Lest the Court 
should notice the assignment at all, however, we point to the 
fact that the plaintiffs’ first requested instruction was ob¬ 
jected to only and specifically on the ground that “there 
was no evidence in the case sufficient to show that plaintiffs’ 
services were completed within three years prior to the 
institution of the suit, and on the further grourjid that the 
period of limitations, under the proof, is a question of law 
for the Court.” (R., pp, 17-18.) If the prayer was not 
an absolute correct statement of the law, defendant can not 
be heard in this Court now to raise any objection to it other 
than that involved in the claim, heretofore disposed of, that 
there should have been a directed verdict for the defendant 
because plaintiffs were shown, as matter of law, by the un¬ 
disputed facts in the case, to have been barred by |the statute 
of limitations. 

As regards the fourth assignment of error, also undis¬ 
cussed and apparently abandoned, which assails,the action 
of the trial justice in granting plaintiffs’ second requested 
instruction, it is only necessary to say that even had it been 
possible to raise any question of the absolute correctness of 
the proposition of law involving the instruction, which 
simply told the jury that if they found for the! plaintiffs, 
“you may, in your discretion, allow interest on the amount 
of money you award plaintiffs from said date ajs, in your 
judgment, they are justly entitled to receive” (Ij?.., pp. 18, 
20), the question was entirely eliminated by the! action of 
the jury in returning a verdict for the plaintiffs in the sum 
of $2,397.75 without interest” (R., p. 21). 



CONCLUSION. 


It is submitted that the case was fairly tried, that the 
disputed questions of fact were submitted under appropri¬ 
ate and entirely correct instructions as to the applicable law, 
to a jury, whose determination of those questions is final. 

Respectfully, 

Frank J. Hogan, 
Attorney for Appellees. 

Washington, D. C., November 21, 1917. 




